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§T. LOUIS, MO., OCTOBER 30, 1896. 

The case of Kijek v. Goldman, recently 
decided by the Court of Appeals of New 
York, is a real novelty in the law. No prec- 
edent for its conclusion appears to have been 





- found, and the decision therefore was the 
result of logical deduction from well settled 


The point decided was that one 


riage contract by the misrepresentations of 
another that the woman was virtuous and re- 
spectable, when in fact she was pregnant at 
the time by the party inducing the marriage, 
may maintain an action against him for "the 
damages thereby sustained, and that in such 
a case exemplary damages may be awarded. 


While no precedent was found for such an 
© action, it 


does not follow that there is no 
remedy for the wrong, because every form of 
action when brought for the first time must 
have been without a precedent to support it. 
Courts sometimes of necessity abandon their 
search for precedents, and yet sustain a re- 
covery upon legal principles clearly applicable 


' tothe new state of facts, although there is 


no direct precedent for it because there has 
hever been an make one. For 
instance, the action for enticing away a man’s 
wife, now well established, was at first earn- 


occasion to 


' tstly resisted upon the ground that no such 


action had ever been brought. 

The question in such case as Kijek v. 
is not whether there is any prec- 
the action, but whether the de- 
upon the 
damages. 


edent for 
fendant inflicted wrong 
plaintiff as resulted in lawful 
Asthe court says, the defendant by deceit 
induced the plaintiff to enter into a marriage 
contract whereby he assumed certain obliga- 
tions and became entitled to certain rights. 
His obligation was to support and maintain 
her, and the right acquired by him was the 
Tight to her services, companionship and 
Society. By the fraudulent conduct of de- 
fendant he was not only compelled to sup- 
porta woman whom he would not otherwise 
have married, but was also deprived of her 
services while she was in child bed. He thus 
Sustained actual damages to some extent, and 
4% the wrong involved not only malice but 


such a 





moral turpitude also, in accordance with the 
analogies of the law upon the subject, the 
jury had the right to make the damages ex- 
emplary. By thus applying well settled 
principles upon which somewhat similar ac- 
tions are founded, this action sus- 
tained, because there was a wrongful act 
in the fraud, that was followed by lawful 
damages in the loss of money and services. 
The fact that the corruption of the plaintiff’s 
wife was before he married her does not af- 
fect the right of action, as the wrong done to 
him was not by her defilement, but by the 
representation of the defendant that she was 
pure when he knew that she was impure, in 
order to bring about the marriage. It is 
difficult to see why a fraud, which, if prac- 
ticed with reference to a contract relating to 
property merely, would support an action, 
should not be given the same effect when it 
involves a contract affecting not only prop- 
erty rights, but also the most sacred relation 
of life. 


‘an be 


Though the right of action was thus con- 
sidered as resting upon some pecuniary and 
tangible loss, the court went further and held 
that the action can be maintained upon the 
broader ground of loss of consortium or the 
right of the husband to the conjugal fellow- 
ship and society of his wife. The loss of 
consortium through the misconduct of a third 
person has long been held an actionable in- 
jury without proof of any pecuniary loss. 
‘The damages,’’ says the court, ‘‘are caused 
by the wrongful deprivation of that to which 
the husband or wife is entitled by virtue of 
the marriage contract. They rest upon the 
loss of aright which the marriage relation 
gives and of which it is an essential feature. 
Whether that right is wrongfully taken away 
after it is acquired, or the person entitled to 
it is wrongfully prevented from acquiring it, 
does not change the effect or lessen the in- 
jury. While the plaintiff has not been actu- 
ally deprived of the society of his wife, he 
has been deprived of that which made her 
society of any value, the same as if she had 
been seduced after marriage. Although the 
formal right to consortium may remain, the 
substance has been taken away. In other 
words, when he entered into the marriage re- 
lation he was entitled to the company of a 
virtuous woman, yet through the fraud of the 


> 
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defendant that right never came to him. He 
has never enjoyed the chief benefit springing 
from the contract of marriage, which is the 
comfort, founded upon affection and respect, 
derived from conjugal society. If the de- 
fendant had deprived the plaintiff of his right 
to consortium after marriage, the law would 
have afforded a remedy by the award of 
damages. Yet, the plaintiff, through. the 
fault of the defendant, has suffered a loss of 
the same nature and to the same extent, ex- 
cept that instead of losing what he once had, 
he has been prevented from getting it when 
he was entitled to it. This is a difference in 
form only and is without substantial founda- 
tion. The injury, although effected by 
fraud before marriage instead of by seduc- 
tion after marriage, was the same, and why 
should not the remedy be the same ?’’ 








NOTES OF RECENT DECISIONS. 


DevisE—FIxTURES—TAPESTRY ON WALLS. 
—A recent English case, Norton v. Dash- 


wood, 2 Chan. 497, holds that tapestry which 
had been cut and pieced so as to cover the 
walls of a room and the space left by the 
doors and mantelpiece, and was hung by be- 
ing nailed to wooden buttons let into the 
plaster and nailed to the brickwork, passed 
as a fixture under a devise of the mansion 
house. This decision was based upon D’ Eyn- 
court v. Gregory, 3 L. R. Eq. 382 (1866), 
where a testator, who was tenant for life of 
settled estates, on which he had erected, 
fitted up, and furnished a mansion house (an 
old one having fallen into decay), bequeathed 
all the tapestry, marbles, statues, pictures 
with their frames and glasses, which should 
be in or about the house at the time of his 
death, and of which he had power to dispose, 
to be enjoyed as heir-looms by the person 
who, under the limitations in his will, would 
be entitled to his own estates thereby de- 
vised in strict settlement, being the same as 
those entitled to the settled estates, subject 
to a condition, with a shifting clause in case 
the condition was not fulfilled. After the 
testator’s death, A became tenant for life of 
both the settled and devised estates, and on 
his death the settled estates devolved on B; 
but, as the condition was not fulfilled, C be- 
came entitled to the devised estate, and to 





the heir-looms under the shifting clause in 4 
The question arose, ag 
_ between Band C, which of the articles passed ” 

under the will; and it was held, that tapestry, 
pictures in frames, frames filled with satin, 


the testator’s will. 


and attached to the walls, and also statues, 
figures, vases and stone garden seats, pur 


chased and setin place by the testator, which” 
were essentially part of the house, or of the | 
architectural design of the building of 


grounds, however fastened, were fixtures, 
and could not be removed; but that glasses 
and pictures not in panels, not being part of 
the building, and articles purchased by the 
testator, but fixed in place by A after his 
death, were not fixtures, and passed to ¢, 
under the will. 





Process—SummMons — Error 1n Name.— 


One of the points decided by the Supreme | 


Court of Minnesota in Bradley v. Sandilands, 
68 N. W. Rep. 321, is that a judgment by de 
fault against the defendants in an action i 
valid, notwithstanding a mistake in the sum 


mons in the Christian name of one of the 


plaintiffs. The court says: 


It is unquestioned that the Elys made the note” 
upon which the action was brought; that there wa ~ 
no, fraud, mistake, or want of consideration in the © 


making of the note; and that it had never been paid, 
It clearly appears that Arthur Farrar and Samuel H 
Wheeler actually owned the note at the time whet 
the complaint was filed, and that, as such ownef, 
they were the real parties plaintiff in the action 
And it also clearly appears that the summons was 
personally served upon both of the defendants Ely, 
Neither of them appeared in the action, nor in any 
manner suggested that there was a misnomer in the 
summons or complaint, or in any proceedings on the 
part of the plaintiffs. It is expressly found by the 
trial court that there was such a person as Arthur 
Farrar, and that he and Samuel H. Wheeler pur 
chased the note of Oscar Farrar prior to the com 
mencement of this action. There is no dispute as to 
the name of the other plaintiff being given truly, viz: 
Samuel H. Wheeler. The Elys permitted the judg- 
ment to be taken against them more than 25 years 
ago, and the defendant holds title derived from the 
purchaser at the execution sale, having purchased in 
good faith, for a valuable consideration. Upon all 
these facts appearing, canit be said that the judg- 
ment wasanullity? We cannot so regard it. The 
cases where there is a defect in the name of the de- 
fendant in the summons or notice have but little, if 
any, application to the one at bar. The proper par 
ties defendant having been designated in the sum 
mons and complaint, and the complaint correctly el 
titled in the name of the real parties in interest, the 
misnomer in the summons, of the Christian name 
one of the plaintiffs, while the others were givell 
correctly, and all parties were the identical and real 
parties in interest, would not render a ju 
entered in such proceeding, in the true name 

the parties to the action, a nullity. A summons 
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complaint such as appear in this case offered the de- 
fendants an opportunity to appear and make a de- 
fense before judgment; and, if they declined to do so, 
ajudgment in favor of the plaintiffs necessarily es- 
tablished their right to the relief given, as against the 
defendants who were actually served. Such a judg- 
ment would bar Arthur Farrar and Samuel H. 
Wheeler, as the real parties in interest, from recover- 
ing another judgment upon the cause of action stated 
in this complaint, although the summons was entitled 
“Oscar Farrar and Samuel N. Wheeler, plaintiff.’’ 
Freem. Judgm. § 175; McGaughey v. Woods, 106 Ind. 
$80,7 N. E. Rep. 7. The plaintiffs would be bound 
by such a judgment, because they, as the identical and 
real persons in interest, voluntarily prosecuted such 
a proceeding to a final judgment; and the defendants 
would be bound thereby, because they suffered the 
judgment to go against them upon notice of such de- 
mand, and who was claiming the real interest therein. 
It seems like trifling with judicial proceedings to re- 
main silent for so many years, with such knowledge, 
and then seek, upon such a flimsy pretext, to nullify 
a meritorious judgment thus rendered. Van Fleet, 
in his work upon Collateral Attack (section 367), 
says: ‘In respect to the name of the plaintiff, it does 
not seem to me that any mistake in that renders the 
judgment void. Ifthe creditor’s real name is John 
Smith, and he bring suit in the name of George Jones, 
the defendant has the opportunity to contest and 
correct that matter,if he cares todoso. And if the 
person who sues is a stranger, to whom he owes noth- 


‘ing, he has an opportunity to show those facts.” 


Certainly the misnomer of the Christian name of one 
of the plaintiffs did not affect or change the cause of 
action against the defendants, and a correction of this 
name would have left the same cause of action, and 
the real parties in interest as plainiiffs. The whole 
record shows that the writing of the word ‘“‘Oscar” 
for ‘Arthur’? was a mere clerical error or misnomer, 
which, upon application to the court, would have 
been amended; and the omission to do so did not af- 
fect the jurisdiction of the court to render judgment 
binding upon the defendants. See McGaughey v. 
Woods, 106 Ind. 380, 7 N. E. Rep. 7; Cain v. Rockwell, 


. 182 Mass. 193. Wedonot attach any importance to 


the fact that the name of one of the plaintiffs in the 
title of the action in the judgment attached to the 
judgment roll was originally written “Oscar Farrar,” 
and that the same was at some time changed to 
“Arthur Farrar.” It does not appear when, or who 
made the change. It might have been changed before 
the judgment roll was finally completed, and, in the 
absence of any evidence upon the question, such 
would doubtless be the presumption; and thus the 
judgment would be valid on its face, under the view 
We take of the law. 





InsuraANcE — Susrocation CiausE — 
Cuancz or Titte.—In Dodge v. Bremen 
Fire Ins. Co., 46 Pac. Rep. 25, decided by 
the Court of Appeals of Kansas, it was held 
When a loss of insured property occurs ac- 
cording to the terms of the policy, and the 
insurance policy has attached to it a subro- 
gation contract which stipulates that the loss, 
if any, is payable to a mortgagee, or his as- 
signs, as his interest may appear, the owner 
of the mortgage is the insured, to the extent 








of his interest, and a change of title which in- 
creases his interest in the insured property 
even to absolute ownership, will not release, 
the insurance company from its liability to 
pay the loss, and that a change in the title of 
insured property, which increases the inter- 
est of the insured from a lienholder to abso- 
lute ownership, is not such a change of 
ownership as requires notice to be given to 
the insurance company, under the terms of 
a subrogation contract which stipulates that 
the mortgagee shall notify the insurance com- 
pany of any change of ownership. The fol- 
lowing is from the opinion of the court: 

The real question in this case is, should the plaint- 
iff recover, upon the agreed statement of facts and the 
pleadings? In Insurance Co. v. Coverdale, 48 Kan. 
446, 29 Pac. Rep. 682, it was decided that the mort- 
gagor could not maintain an action upon a policy of 


insurance which contained a similar subrogation con- 
tract, unless the mortgage was paid, but that the 


“mortgagee only could maintain the action, unless he 


authorized the ownersotodo. By the subrogation 
contract, the insurance company entered into a con- 
tract with the mortgage company, or its assigns, by 
the terms of which the amount of the policy, in case 
of loss, is to be paid to it, so far as its interest shall 
appear. It therefore follows that, so far as his inter- 
est appears, John L. Dodge is the assured. The sub- 
rogation contract must be construed the same as 
though it read, ‘Loss, if any, under this policy, pay- 
able to John L. Dodge, mortgagee, as his interest may 
appear.” The policy is to run five years, and the 
premium for the full time has been paid. No one 
can collect the money, in case of loss, but Dodge. The 
insurance company takes the risk, and collects the 
full premium, knowing that, while Mrs. Cowley holds 
the fee title, Dodge holds alien upon the property, 
which may in time be transferred imto a title. It 
must have anticipated that Dodge was likely to take 
steps to foreclose the lien which was insured. When 
an insurance company insures a mortgage lien, it 
must anticipate that upon default the lienholder 
will begin foreclosure proceedings, obtain judgment 
and secure a sale of the mortgaged property. There 
can be no question but that the mortgagee is protected 
by the terms of the contract with the insurance com- 
pany until the sale isconfirmed, and the money or- 
dered by the court to be paid to the mortgagee. Is 
the purchaser also protected by the terms of the con- 
tract, and does it make any difference whether the 
mortgagee or a stranger is the purchaser? If a 
stranger is the purchaser, there is a change of owner- 
ship. Ifthe mortgagee is the purchaser, his interest 
is changed from a lienholder to an owner in fee. 
Counsel for defendant in error contends that the in- 
terest of John L. Dodge, mortgagee, was insured, and 
not the interest of John L. Dodge, owner, and that, 
in order to have held the insurance in force, Dodge 
should have notified the company of the change of the 
fee title, and obtained the consent of the company to 
the change. They argue that the company might have 
been willing to have insured the property if Mrs. 
Cowley was the owner, but not if Dodge was the 
owner. The property was occupied by a tenant as a 
dwelling when it was insured, and when it burned. 
It cannot be said that the hazard was increased by the 
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transfer of the interest of {Dodge from a lienholder to 
a judgment creditor, and then to an owner in fee, 
The insurance company was willing to insure Dodge. 
as the assignee of the mortgagee. The contention of 
counsel for the insurance company is that Dodge 
failed to notify the company of the change of owner- 
ship which occurred when he purchased the property 
at sheriff’s sale, and have the permission of the insur- 
ance company for the change of ownership indorsed 
upon the policy. We cannot think that this is such a 
change of ownership as;is contemplated by that 
clause of the subrogation contract. The change of 
ownership in this case increased the interest of Dodge, 
who, under the subrogation contract,is the insured. 
In no way was the risk increased. The title had not 
vested in some one other than the insured. It cannot 
be said that the insurance company might not be will- 
ing to insure the property with Dodge as the owner, 
because Dodge was already the insured. No one 
else could have maintained an action for the recov- 
ery of the insurance money. “A change of title which 
increases the interest of the insured, whether the 
same be by sale under judicial decree, or by volun- 
tary conveyance, will not defeat the insurance.” In- 
surance Co. v. Ward, 50 Kan. 349, 31 Pac. Rep. 1080, 
and cases there cited. If the property had been sold 
to some one other than the insured, and the insured 
had knowledge thereof, there would be a reason why 
such knowledge should have been imparted to the in- 
surancé company, so that they could have elected 
whether they would have carried the insurance with 
such a person as owner. In this case there was at no 
time a change of the person insured. It was always 
the loan company and its assignees. The only change 
of title or ownership was to increase the interest of 
the insured in the property, and make his interest 
the absolute ownership thereof. Surely the insurance 
company cannot complain of this; nor is it entitled to 
any notice of such a change, under the terms of the 
subrogation contract. 





CriminaL Law—Homicipe—Matice—PReE- 
suMPTION.—In Territory v. Lucera, 46 Pac. 
Rep. 18, the Supreme Court of New Mexico 
decides that it is error on a trial for murder, 
to instruct that malice is implied from the 
fact of killing, especially where the killing is 
admitted, and the evidence for defendant 
tends to show that it was done under circum- 
stances of considerable provocation, after de- 
ceased had attempted to secure his freedom 
by slaying his guards. The court says on 
this point: 

A much more serious class of errors was committed 
in relation to instructions 14, 19, and 24 given at the 
request of the prosecution, which are as follows: 
“Fourteenth. In this case there is no presumption 
in favor of the defendants, Juan B. Romero or Sos- 
tenes Lucera, or either of them, but they are to be 
judged in the same manner as if they were not offi- 
cers of the law, and had done the killing in question, 
which is admitted, without being armed with a writ 
or warrant; and after the killing has been established, 
which is not denied in this case, it devolves upon the 
defendants to establish that the killing done by them 
was either excusable or justifiable, and that there was 
no malice, express or implied, in so killing.” ‘“‘Nine- 
teenth. Ifthe jury believe that the defendants, or 





either one of them, without the other objecting g 
protesting, and standing by shot and killed the 
ceased under such circumstances, then they woul 
be guilty of murder in the first degree, unless 
established the fact that they were excusable or just. 
fiable by evidence to the satisfaction of the jury.” 
“Twenty-fourth. The court instructs the jury 
while it is incumbent upon the prosecution to prow 
every material allegation of the indictment as thereip 
charged, it is not {required that the same shall ly 
proved in every case literally as charged, such, for 
instance, as the date, which may be changed—whid 
is not required to be proven of the date shown in th 
indictment; that, if the material allegations of the ip. 
dictment are substantially proven as charged therein, 
the same will be sufficient; that nothing is to be pre 
sumed or taken by implication against the defendants, 
or either of them, until the fact of the killing has been 
established beyond a reasonable doubt; that then the 
killing is presumed to be malicious, and it devolves 
upon the defendants to establish to the contrary.” 
Is it true that the law implies malice from the fae 
of killing, upon the trial on an indictment for mur 
der? Itis true that ajury would not be at libertyt 
rest their verdict of guilt upon the fact of the killing 
by the defendant. But this conclusion of fact is quite 
different from a presumption drawn by law. “Mur 
der is the unlawful killing of a human being with 
malice aforethought, either expressjor implied.” Acts 











1891, ch. 80,§ 1. It must be (1) a killing; and (2) with 


malice. The killing of a human being does not con 
stitute murder, but, as Blackstone says, “the grand 
criterion” which distinguishes murder from other 
killing is that the killing must be with malice afore 


thought. 4 Bl. Comm. 198. Judge Christiancy ob 
serves: ‘*T’o give homicide the legal character of mur 


der, all the authorities agree that it must have beet” 


perpetrated with malice prepense or aforethought 
This malice is just as essential an ingredient of the 
offense as the act which causes death. Without the 
concurrence of both, the crime cannot exist; and 
every man is presumed to be innocent of the offense 
of which he is charged, until he is proved to be 
guilty, this presumption must apply equally to both 
ingredients of the offense—to malice as well as the 
killing. Hence, though the principle seems to have 
been sometimes overlooked, the burden of proof # 


to each rests equally upon the prosecution, though — 


the one may admit and require more proof than the 


other.”” Maher v. People, 10 Mich. 212. It is true, 


the rule that the law presumes malice from the proof 
of the killing is sustained by numerous and respect 


able authorities. The leading authority is Com. % 7 


York, 9 Metc. (Mass.) 93, 1 Benn. & H. Lead. Cr. Cas 
822. But courts and commentators have, especially 
of late, denied it as a sound legal principle, and com 
demned it as an excrescence upon the law. The true 
rule, more accurately stated, and which does not con: 
flict with the presumption of innocence, the burden 
of proof, nor as to reasonable doubt, we think, is that 
malice may be implied from the intentional killing, 
where the jury, from the whole case before them, 
and beyond a reasonable doubt, find the additionsl 
fact that no circumstances of justification or excuse 
appear, and when there are no circumstances miti- 
gating the killing to that of manslaughter. If there is 
reasonable doubt as to justification, there is reasonablé 
doubt as to malice. The evidence of the killing ms? 
be considered by the jury, together with the whole 
of the evidence, in ascertaining whether there was 


malice; but it would be error to tell the jury that the — 
killing alone is presumptive evidence of malice afore- 4 
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thought, as it would allow the jury to find malice, 
without stopping to inquire whether a considerable 
provocation appeared, or whether the circumstances 
were such as to show a wicked and malignant heart, 
which are essential ingredients of implied malice. 
In discussing this subjet, Mr. Wharton observes: 
“We must keep in mind that the doctrine that malice 
and intent are presumptions of law, to be presumed 
from the mere fact of killing, belongs, even if correct, 
to purely speculative jurisprudence, and cannot be 
applied to any case that can possibly arise before the 
courts.” Wharf. Cr. Ev. § 787. This is so, because in 
no case does the prosecution limit its proofs to the 
bare fact of a killing. There is always disclosed some 
surrounding circumstance tending to show how and 
why it was done. It is from the killing, and all the 
circumstances disclosed upon the whole case, that the 
jury determine whether malice has been made out 
beyond a reasonable doubt. ‘‘It is true that we hear 
occasional utterances, as in Massachusetts, of the old 
doctrine that malice is to be presumed from the mere 
act of killing; but whenever this is done it is followed 
by the admission that, when the facts of the killing 
are proved, then the malice is to be inferred from the 
facts. Now, as the facts of the killing are always 
proved, the idea of abstract malice, being presumed 
from the abstract killing, has no application to the 
eases before the court.’”? Jd. §§ 722, 788. And Mr. 
Wharton adds: “Should, however, the judge make 
the proposition not speculative, but regulative; should 
he direct the jury that the logical inferences of this 
class are presumptions of law, and tell them to pre- 
sume malice from the act of killing—then this would 
beerror.” Jd. § 7388. That is exactly what was done 
in this case, and, indeed, the foregoing instructions 
went even further. They not only told the jury that 
malice was to be presumed from the killing, but that 
itdevolved upon the defendants to establish the con- 
trary. What is implied malice? ‘‘Malice shall be 
implied when no considerable provocation appears, 
or when all the circumstances of the killing show a 
wicked and malignant heart.”’ Section 3, ch. 80, Acts 
1891. Implied malice does not, therefore, arise merely 
from an intentional killing, but from a killing under 
such circumstances as that the jury can say that no 
considerable provocation appeared or that all the 
circumstances show a wicked and malignant heart. 
In State v. Vaughan (Nev.), 39 Pac. Rep. 783, 786, the 
defendant admitted the killing, and claimed self-de- 
fense in justification. It was held error to charge 
that “malice aforethought means an intention to kill.” 
Bigelow, C. J., says: ‘*The fact that the killing was 
intentional does not necessarily prove that it was 
done with malice; for an intentional killing may be 
tntirely justifiable, as where it is done in necessary 
self-defense; or it may be only manslaughter, as 
Where it is done in the heat of passion, caused by no 
sufficient provocation. What it is must depend on the 
manner of the killing, and the surrounding circum- 
stances.” And the court in that case points out that, 
inasmuch as the defendant admitted the killing, it 
Was important that the instructions upon this matter 
thould be correct, and that such an instruction was 
highly prejudicial, under the circumstances. Denni- 
fon vy. State, 13 Ind. 510; State v. McKinzie, 102 Mo. 
0,158. W. Rep. 149; Trumble v. Territory, 8 Wyo. 
280, 21 Pac. Rep. 1081; State v. Wingo, 66 Mo. 181; 
People vy. Willett, 36 Hun, 500. The element of im- 
Plied malice was not merely formal. It involved the 
Teal and vital questions contested before the jury in 

ease. The evidence for the prosecution tended 
to show that the killing was done without provocation, 


bac 





and was a result of a deliberate purpose, under cover 
of a pretended arrest and pretended resistance. The 
evidence for the defense tended to show that the kill- 
ing was done under circumstances of considerable 
provocation, after deceased had actually attempted to 
secure his freedom by slaying his guards. It was for 
the jury to determine which side spoke the truth. 
The jury were told that malice was to be implied 
from the killing, and that the killing by the defend- 
ants was established; and therefore the jury were 
told, in effect, that malice was fully proven, while the 
evidence for the defense went directly to attack the 
essential element of implied malice, as defined in the 
statute. 

It will be remembered that the actual killing was 
done by one of the defendants, yet the jury were told 
in the fourteenth instruction that the killing done by 
the “defendants” was established, The instruction 
then goes on to say that it devolves on the defendants 
to establish that the “killing done by them” was either 
excusable or justifiable, and that there was no malice, 
express or implied, in the killing. Even if it be true 
that the law imputes malice to him who kills another, 
the vice running through these instructions is that 
the legal presumption is raised against both of the 
defendants, and it is not confined to the one who fired 
the fatal shot; and in all of them the jury were told 
that the burden rested upon both defendants, and 
not merely upon the one who fired the shot, to prove 
want of malice, and excuse or justification. In the 
nineteenth they were told that the justification or ex- 
cuse must be established by the defendants by eyi- 
dence to the satisfaction of the jury. Even though it 
be true that the law implies malice from the simple 
fact of the killing, and even though both defendants 
had actually participated in the killing, these instruc- 
tions treat the presumption arising from the killing as 
though the burden of proof became thereby shifted 
from the prosecution onto the defendants. The pre- 
sumption of innocence until guilt is established to the 
satisfaction of the jury is thus completely brushed 
away. The defendants were required to prove their 
innocence as to one of the material and essential ele- 
ments of the crime of which they were charged, 
namely, that the killing was not done with malice ex- 
press or implied. In State v. Payne (Wash.), 39 Pac. 
Rep. 157, 160, the Washington court, while holding to 
the old doctrine that malice may be presumed from a 
killing done with a deadly weapon, say, “‘Of course it 
would not be proper to instruct the jury that it was 
incumbent upon the defendant to overthrow this pre- 
sumption by testimony in his own behalf.” When 
counsel for the territory drew instruction No. 24, in 
which the jury were told that not only was malice to 
be presumed, but that it devolved upon the defend- 
ants to show the contrary, he confounded a mere rule 
of procedure, touching the order of proofs, with the 
functions of the jury in weighing the testimony,and ap- 
plied to the latter a rule relating merely to the former. 
Whart. Cr. Ev. §§ 330, 788. The proofs of the prose- 
cution, no doubt, made out a prima facie case amply 
strong enough toconvict. When the defense intro- 
duced evidence in explanation and denial, they be- 
came actors; but upon the submission of the case it 
was for the jury to say, upon the whole case, 
whether every element was established beyond a rea- 
sonable doubt, and, if not, to acquit. The presump- 
tion of innocence did not end at any particular period 
in the proofs. It continued throughout the trial, and 
did not terminate until, upon the whole case, the jury 
returned their verdict. Whart. Cr. Ev. §§ 330, 331; 
Coffin v. U. S8., 156 U.S. 432, 15 Sup. Ct. Rep. 394; 
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Davis v. U. S., 160 U. S, 469, 16 Sup. Ct. Rep. 353. “In 
a criminal case the establishment of a prima facie 
case only does not take away the presumption of a 
defendant’s innocence, nor shift the burden of proof.”’ 
Ogletree v. State, 28 Ala. 695; 1 Bouv. Law Dict. 227. 
Suppose the defendants had not introduced any testi- 
mony, although they were legally entitled tu demand 
that the jury find every element established beyond a 
reasonable doubt; yet, if instructions like the four- 
teenth and twenty-fourth were given, it would be 
tantamount to directing them to find a verdict of 
guilty, even though the testimony of the prosecution’s 
witnesses which may have been such as to leave a rea- 
sonable doubt of guilt. If the proposition announced 
in these instructions be correct, the proof of the kill- 
ing would not only raise a presumption of malice, but 
that presumption would become proof beyond a rea- 
sonable doubt, as a matter of law, unless the defend- 
ants successfully assumed the burden of showing the 
contrary. Such a proposition overturns the funda- 
mental principles of the criminal law. In Chaffee v. 
U. 8., 18 Wall. 516, the jury had been charged that the 
government need only prove that the defendants were 
presumptively guilty, and the duty then devolved 
upon them to establish their innocence, and if they 
did not they were guilty, beyond a reasonable doubt. 
Justice Field, speaking for the court, says: ‘We do 
not think it at all necessary to go into any argument 
to show the error of this instruction. The error is 
palpable on its statement. All the authorities con- 
demn it. The instruction sets at naught established 
principles.” In Coffin v. U. S., 156 U. S. 482, 15 Sup. 
Ct. Rep. 405, the jury had been charged that when the 
prohibited acts were knowingly and intentionally 
done, and their natural and legitimate tendency was 
to produce injury, the intent to injure is thereby 
sufficiently established to cast on the accused the bur- 
den of showing that their purpose was lawful, and 
their acts legitimate. The supreme court, per Justice 
White, say: ‘‘The error contained in the charge, which 
said, substantially, that the burden of proof had 
shifted, under the circumstances of the case, and 
that, therefore, it was incumbent on the accused to 
show the lawfulness of their acts, was not merely 
verbal, but was fundamental.’”” While the case of the 
prosecution, made up in part by legal persumptions, 
may be such as to render it expedient for the defense 
to produce some evidence to qualify, explain, or deny 
the facts from which the presumption is sought to be 
raised, the burden of proof is not thereby changed; 
and, even if the law permits the jury to infer malice 
from certain things, it does not require them to do so. 
People v. Willett, 36 Hun, 500. The presumption of 
innocence is itself to be considered as evidence in 
favor of the defendants in every criminal case, under 
a plea of not guilty. Coffinv. U. S., 156 U.S. 482, 15 
Sup. Ct. Rep. 394; Davis v. U. S., 160 U.S. 469, 16 
Sup. Ct. Rep. 358. Upon this principle it is easy to 
reconcile the rule that in no case can the judge per- 
emptorily direct the jury to find a defendant guilty of 
acrime. Sparfv. U.S., 156 U.S. 51, 15 Sup. Ct. Rep. 
278. “Strictly speaking, the burden of proof, as those 
words are understood in criminal law, is never upon 
the accused, to establish his innocence, nor to dis- 
prove the facts necessary to establish the crime of 
which he is indicted. Itis on the prosecution, from 
the beginning to the end of the trial, and applied to 
every element necessary to constitute the crime.” 
Davis v. U. S., 160 U. S. 469, 16 Sup. Ct. Rep. 358. In 
State v. Wingo, 66 Mo. 181, the trial court had charged 
that “if the defendant, Wingo, shot and killed Gam- 





ble, the law presumed it to be murder in the secong 
degree, in the absence of proof to the contrary; and jt 
devolved upon the defendant to show, from the ey. 
dence in the cause, to the reasonable satisfaction of 
the jury, that he was guilty of a less crime, or acted 
in self-defense.”” The supreme court held the ¢ 
erroneous, saying: ‘The defendant is entitled to the 
benefit of a reasonable doubt of his guilt on the whole 
case, not only asto whether the case made by the 
State is open to reasonable doubt, but if the evidence 
for the State be clear, and in the absence of other eyj- 
dence conclusive, still, if the evidence adduced by the 
accused, whether it establishes the facts relied upon 
by a preponderance of the evidence or not, creates, 
reasonable doubt of his guilt in the minds of the jury, 
he is entitled to an acquittal. At no stage of the trial 
does he stand asserting his innocence.” In the Stokes 
Case, 53 N. Y. 164, after an elaborate argument upon 
this subject, it was held that the jury must be satis 
fied from the whole evidence of the guilt of the ae 
cused; and it was clear error to charge them that 
when the prosecution has made out a prima facie 
case, and evidence has been introduced tending to 
show a defense, they must convict, unless they are 
satisfied of the truth of the defense. ‘Such a charge,” 
says the court, “throws the burden upon the 
prisoner, and subjects him to conviction though the 
evidence on his part may have created a reasonable 
doubt of his guilt. Instead of leaving it to themt 
determine upon the whole evidence whether his guilt 
is established beyond a reasonable doubt, it con 
strains them to convict unless they are satisfied that 
he has proved his innocence.” In State v. Gassert, 
65 Mo. 354, Judge Henry alluded to the difficulty of 
reconciling the doctrine contained in such instrue 
tions as these with elementary principles, but yielded 
to the force of precedents in that State; but in State 
v. McKinzie, 102 Mo. 620,15 S. W. Rep. 149, it wa 
repudiated, and the earlier cases overruled. See, also, 
State v. Wingo, supra; State v. Hill, 69 Mo. 453. But 
in State v. Evans, 124 Mo. 411, 28 S. W. Rep. 8, it 
seems to have been restored. In Massachusetts the 
case of Com. v. York, svpra, has been greatly modi 
fied, if not overruled, in Com. v. Pomeroy, reported 
Whart. Hom. Append. (2d Ed.) 753, and is so com 
sidered by the Supreme Court of the United States in 
Davis v. U. S., 160 U. S. 481, 16 Sup. Ct. Rep. 358 
See, also, Com. v. Hawkins, 3 Gray, 463; U. 8% 
Armstrong, 2 Curt. 446, Fed. Cas. No. 14,467. The 
only case which we have found in this territory 
which seems to hold that the defendant must prove 
his innocence of the crime charged is Territory % 
Trujillo, 82 Pac. Rep. 154, where it was held that the 
burden was upon the defendant to prove an alibi. 
But that ruling is not sustained by sound principle 
(Whart. Cr. Ev. 333), and is at variance with the rule 
laid down in Davis v. U. S., 160 U. S. 469, 16 Sup. Ct 
853. An alibi, if true, meets and completely over 
throws every allegation against the accused in the it- 
dictment. 2 Thomp. Trials, § 2436. Extrinsic de 
fenses which do not traverse the averments of the 
indictment, it is perhaps true, must be affirmatively 
shown by the defense, Of this class have been met 
tioned such as autrefois acquit, license command of 
superior officer, etc. Whart. Cr. Ev. § 331 et seq. But 
such matters of provocation, excuse, or justification 
which tend to traverse the element of intent or mal 
ice must be weighed by the jury, not as a defense, but 
with all the other evidence, in determining whether 
every essential element of the crime has been - 
lished beyond reasonable doubt. Jd. § 331; State’ 
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Porter, 34 Iowa, 131; ‘tate v. Hill, 69 Mo. 451; People 
y. Marshall (Cal.), 44 Pac. Rep. 718; People v. 
Coughlin (Mich.), 32 N. W. Rep. 905; Coffin v. U.S., 
Davis v. U. S., and Hickory v. U. S., supra. 








BICYCLES AS BAGGAGE. 


Whether a bicycle is ordinary baggage 
within the meaning of the law governing com- 
mon carriers is a question not only of novel 
interest, but is of considerable importance in 
view of the very general use now made of 
such vehicles. That, as yet, the exact point 
has not been determined by any court of last 
resort will give special value to a considera- 
tion of the authorities leading up to and bear- 
ing upon the question.' As preliminary to 
the main question it may be well to emphasize 
one feature of the law relating to baggage 
and the origin thereof. In the leading En- 
glish case of Macrow v. Great Western R. 
R.,? this feature and its origin is very clearly 
stated by Chief Justice Cockburn as follows: 
“The impossibility of traveling without the 
accompaniment of a certain quantity of bag- 
gage for the personal comfort and conven- 
ience of the traveler has led from the earliest 
times to the practice on the part of carriers of 
passengers for hire of carrying, as a matter 
of course, a reasonable amount of luggage 
for the accommodation of the passenger, and 
of considering the remuneration or the car- 
tiage of such luggage as comprehended in 
the fare paid for the conveyance of the pas- 
senger.’” Mr. Lawson in his ‘‘Legal Defini- 
tion of Baggage,’”® said: ‘‘* * * The right of 
the traveler to take with him his baggage is one 
accorded by the carrier himself in the earliest 
era of the business of carrying passengers for 
hire—an inducement to attract travelers, like 
aeasy seatora warmcar. It has always 
been for the obvious interest of carriers of 
passengers to encourage travel by permitting 
the passenger to take with him what he may 
tequire for his personal use on his journey, 
and this privilege of a reasonable amount of 

1 In the preparation of this article liberal use has 
been made of an exhaustive brief prepared by 
Franklin Ferriss and J. H. Zumbalen, of the St. 
Louis bar, in the case of State ex rel. Bettis v. Mo. Pac. 
Ry. Co., before the St. Louis Circuit Court, wherein 
the question discussed by this paper was considered. 
Itmay be well also to state that the court, in its opin- 
lon, wherein a bicycle was held to be baggage, 
adopted substantially the argument and authorities 
herein reviewed. 


*6Q. B. 612. 
$38 Cent. L. J. 5. 





baggage has ripened into aright like any 
other right of reasonable accommodation.”’ 
Thus, while it is true that the having certain 
articles carried without extra compensation 
arose originally from the indulgence of the 
carrier, it has long since ripened into a right 
which the carrier cannot withhold if he would. 
And while in the beginning the carrier may 
have carried baggage without remuneration, 
now he is paid for that service, the price of 
the service being included in the fare of the 
passenger. The passenger having paid the 
regular fare to his point of destination, has 
the legal right to insist on the carrier’s car- 
rying his ordinary baggage—not free of 
charge, as the respondent claims, but with- 
out other compensation therefor than he has 
already paid in buying his ticket. It is inno 
sense true that the carrier now gets no pay 
for transporting ordinary baggage. The only 
limitation generally placed upon this right of 
the passenger and the corresponding duty of 
the carrier, is that which limits the passen- 
ger’s right to an amount of baggage not ex- 
ceeding a certain number of pounds in weight. 
But for this the carrier would be obliged to 
carry for the price of the regular fare all the 
property a passenger might have, which fell 
within the definition of ordinary baggage, 
without respect to its weight or amount. 
What, then, is meant by ‘‘ordinary bag- 
gage?’’ In Macrow v. Great Western R. 
R.,* Chief Justice Cockburn thus defines 
‘*personal’’ or ‘‘ordinary luggage,’’ which is 
the English term corresponding to ‘‘ordinary 
baggage:’’ ‘‘We hold the trae rule to be 
that whatever the passenger takes with him 
for his personal use or convenience accord- 
ing to the ‘habits or wants of the particular 
class to which he belongs, either with refer- 
ence to the immediate necessities, or to the 
ultimate purpose of the journey, must be 
considered as personal luggage. This would 
include, not only all articles of apparel, 
whether for use or ornament, but also the 
gun-case or fishing apparatus of the sports- 
man, the easel of the artist ona sketching 
tour, or the books of the student, and other 
articles of an analogous character, the use of 
which is personal to the traveler.’’ This 
definition is now the accepted definition in En- 
gland, and it has been cited with approval by 


4 Supra. 
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the United States Supreme Court, and by 
other American courts and law writers. Un- 
der Chief Justice Cockburn’s definition 
above quoted, ‘‘several things must be ob- 
served before it can be said that the particu- 
lar personal property is or is not baggage. 
First. The property must be for the per- 
sonal use or convenience of the passenger, 
and not for the personal use of another. 
Second. In ascertaining the necessity of 
such ‘personal use or convenience’ we must 
take into consideration the habits or wants of 
the passenger. Third. In ascertaining the 
habits or wants of the passenger, the particu- 
lar ‘class to which he belongs’ must be con- 
sidered. Fourth. The passenger’s personal 
use or convenience according to the habits or 
“wants of the class to which he belongs, must 
be considered with reference to the immediate 
necessities or to the ultimate purpose of the 
journey.’’? A bicycle clearly meets all the 


requirements of the foregoing definition, 
when sought to be taken by its owner for his 
own personal use and convenience. The 
habits and wants of a bicyclist often occa- 
sion the necessity for carrying the bicycle 


with him for his own personal use and con- 
venience for purposes of recreation, pleasure 
and locomotion. These habits and wants 
with respect to the purpose of carrying a bi- 
cycle are the same as those of the whole class 
of wheelmen or bicycle riders, to which he 
belongs who are in the habit of making 
railroad journeys for the purpose of carrying 
them to some favorab!« point from which they 
may proceed to use the bicycle for recrea- 
tion, pleasure, etc., and the ultimate purpose 
of such journeys is for suchuse of the 
wheel. Ina recent article in this Journax,§ 
in which all the cases on the subject are re- 
viewed, Mr. Lawson gives a definition of the 
term baggage, supporting each branch thereof 
by the citation of many adjudicated cases. 
This definition is as follows: ‘‘In the law of 
common carriers the term baggage means 
such goods and chattels as the convenience, 
or comfort, the taste, the pleasure, or the 
protection of passengers generally makes it 
fit and proper for the passenger in question 


5 Ry. Co. v. Fraloff, 100 U. S. 24. 

6 Gleason v. Transp. Co., 82 Wis. 85; Anderson’s 
Law Dictionary, Black’s Dictionary and Bouvier’s 
Dictionary, title Baggage. 

7 See article on “What Constitutes Baggage,’ 29 
Cent. L. J. 206. 

8 38 Cent. L. J. 5. 





to take with him for his personal use, accord. 
ing to the habits or wants of the class tg 
which he belongs, either with reference to the 
period of transit or the ultimate purpose of 
the journey.’’ In the leading American case 
on the subject of baggage,® the United States 
Supreme Court affirmed an instruction given 
below that baggage could not include such un 


usual articles as the exceptional fancies, habits — 


or extravagancies of some particular individ. 
ual prompts him to carry. * * * As the 
things carried by him must be for his per 
sonal use, it is clear that such articles as a 
lady’s sack and muff, or woman’s jewelry, 
when carried in the trunk of a male passen- 
ger could not be deemed his baggage. Nor 
could presents for his friends. * * * Articles 
for use at the end of the journey, or during 
a temporary stay at a particular place are as 
properly baggage as those actually used, or 
intended to be used in transit. Thus, the 
gun and case of a sportsman on a shooting 
tour, or the fishing apparatus of one on 4 
fiishing trip, or the easel of an artist on a 
sketching trip, 
leaves his home in the town of C to take up 
his residence in New York. He takes with 
him his ordinary wearing apparel, none of 
which he intends to use on his journey. This 
is baggage." So A, traveling by rail at night 
has an opera glass in his trunk. This is bag- 
gage." A student on the way to college, car- 
ries in his trunk manuscript books which itis 
necessary for him to study there. These are 
baggage.” In this case it was said: ‘With 
a lawyer going to a distant place to attend 
court; with the author proceeding to his 
publishers ; with the lecturer, traveling to the 
place where his engagement is to be fulfilled, 
manuscripts often form, though a small, yet 
indispensable part of his baggage. They are 
indispensable to the object of his journey; 
and, as they are carried with his baggage, im 
accordance with universal custom, I see no 
reason why they should not be deemed as 
necessary a part of his baggage as his novel 
or his fishing tackle.’”"*® A further striking 
illustration of the two branches of the defini 
tion involved in the case at bar, is the case 
of Ry. Co. v. Fraloff.4 In that case the 

9 Ry. Co. v. Fraloff, 100 U. S. 24. 

‘0 Dexter v. Ry., 42 N. Y. 326. 

11 Hammond vy. Ry., 33 Ind. 379. 

12 Hopkins v. Westcott, 6 Blatchf. 64. 


13 38 Cent. L. J. 5. 
14 Supra. 
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plaintiff, a Russian woman of wealth who was 


® traveling in America for recreation and health 
| recovered $10,000, for laces lost in transit. 


The laces were part of her wearing apparel 
intended for her personal use, not on the 
journey, but at such places on the route as 
she might see fit to visit and stop at. In 
that case the court said: 

“The quantity or kind or value of the bag- 
gage which a passenger may carry under the 
contract for the transportation of his person 
depends upon a variety of circumstances 
which do not exist in every case. ‘That 
which one traveler,’ says Erle, C. J.,% 
‘would consider indispensable, would be 
deemed superfluous and unnecessary by an- 
other. But the general habits and wants of 
mankind will be taken in the mind of the car- 
rier when he receives a passenger for convey- 
ace * * * To the extent, therefore, 
that the articles carried by the passenger for 
his personal use exceed in quantity and value 
such as are ordinarily or usually carried by 
passengers of like station and pursuing like 
journeys, they are not baggage for which the 
carrier, by general law, is responsible. * * * 
The laces in question confessedly constituted 
part of the wearing apparel of the defendant 
inerror. They were adapted to and exclu- 
sively designed for personal use, according to 
her convenience, comfort, or tastes, during 
the extended journey on which she had en- 
tered. They were not merchandise, nor is 
there any evidence that they were intended 
for sale or for purposes of business. Whether 
they were such articles in quantity and value 
as passengers of like station and under like 
circumstances ordinarily or usually carry for 
their personal use, and to subserve their con- 
Yenience, gratification, or comfort while trav- 
tling was not a pure question of law for the 
sole or final determination of the court, but a 
question of fact for the jury, under proper 
guidance from the court as to the law govern- 
ing such cases.’’ And the judgment for 
Plaintiff for $10,000 was affirmed. Again, a 
German gentleman, traveling from Germany 
toCalifornia, has in his trunk six dozen shirts, 
it being shown that in Germany it is the cus- 
fom, on account of the washing of clothes 
being done less frequently than in America, 
for persons like the passenger to keep on 
land large quantities of linen, it was held, 


. 190. B. N. S. 821. 
Merril v. Gruinell, 30 N. Y. 613. 





that all said shirts were baggage. So in 
Brock v. Gale,” it was held that the dental 
instruments of a traveling dentist are bag- 
gage; and in Hannibal Railroad v. Swift," 
surgical instruments of an army surgeon 
traveling with troops, were held to be bag- 
gage. In Gleason v. Transportation Co.,” 
a traveling salesman’s manuscript price book 
was held ordinary baggage, the court saying: 
‘**It must on the whole be held we think that 
the book in question was an article of per- 
sonal baggage within the definition above 
given (quoted from Macrow v. Great West- 
ern Ry., supra), and the decisions upon the 
subject. It was a thing of personal use and 
convenience to the plaintiff according to the 
wants of the particular class of travelers to 
which he belonged and was taken by him as 
well with reference to the immediate necessi- 
ties of his journey as to the ultimate pur- 
poses of it. It was not an article of mer- 
chandise or the like, or anything designed for 
use ulterior to the purposes of his journey, 
but a book of memoranda convenient and 
necessary for him personally in accomplish- 
ing the object of his travel.’’ In Stub v. 
Kendrick,” the Supreme Court of Indiana 
ruled the same way concerning a similar price 
book. In Van Horn v. Kermit,” the court 
said: ‘‘I find nothing in the list of goods 
lost which we can say a passenger making a 
voyage from a foreign country might not, 
with propriety, take with him as baggage, or 
that we can say was not suitable or proper 
for his personal convenience on the journey, 
or his amusement and use in the country to 
which he was bound. His guns for sporting, 
and the small quantity of clothing materials 
certainly were not so.’’ And again, in Davis 
v. Ry. Co.,” the New York courts held a 
sportsman’s rifle baggage. In Woods v. 
Devin,” a pocket pistol and a case of duel- 
ing pistols were held to be baggage. So, too, 
a reasonable quantity of tools of a mechanic 
were held baggage. The telescope of a sea- 
faring man traveling for pleasure is baggage.™ 

7 14 Fla, 523. 

18 12 Wall. (U. S.) 272. 

19 32 Wis. 85. 

20 121 Ind. 228. 

214K. D. Smith (N. Y.), 453. 

22 10 How. Pr. 330. 

23 13 Ill. 746. 

% Railroad v. Morrison, 34 Kan. 502; Porter v. 


Hildebrand, 14 Pa. St. 129, and in Davis v. Ry., supra. 
2 Cadwallader v. Railroad, 9 Lower Can. 169. - 
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In Harris v. Great Western Ry.,* it was held 
that a basket of provisions, bacon and poul- 
try, bought in London by a resident of Eal- 
ing and intended for household consumption, 
was personal baggage within the description 
of the term given in Macrow v. Great West- 
ern Ry., and subsequent cases, it appearing 
that it was customary for the suburban resi- 
dents, to which class plaintiff belonged, to 
take baskets of provisions with them on their 
return journey. In Mauritz v. Ry.,” the 
court said: ‘‘Baggage of course, includes 
wearing apparel, and this is not limited to 
such apparel only as the traveler must neces- 
sarily use on his journey. Regard being had 
to the condition in life of these parties, the 
plaintiff may recover for the loss of all such 
wearing apparel as these people had provided 
for their personal use, and as it would be nec- 
essary or reasonable for them to use after their 
arrival and settlement in this country. And so 
I think that cloth not yet made into garments, 
but which they may have procured for manu- 
facture into wearing apparel, and which they 
intended to make such use of, to a reason- 
able amount, may properly be included as 
part of their wearing apparel.’’ In Parmelee 
v. Fischer,” and Quimit v. Henshaw,” 
feather beds, pillows and bed- quilts, not in- 
tended for use on the journey, but at its end 
were held baggage. In Ry. v. Hammond,” 
the court said: ‘‘An opera glass is as use- 
ful to the traveler as a few books for amuse- 
ment, or more so. That the trip was from 
Toledo to Peru and was made in the night 
can make no difference. Articles for use 
at the end of the journey, or during a tempo- 
rary stay ata particular place are as prop- 
erly baggage as those actually used in 
the transit;”” The foregoing cases clearly 
show that it cannot be affirmed that any par- 
ticular kinds or species of chattels generally 
are comprehended under the term ordinary 
baggage. Whether a particular chattel is 
baggage depends not upon its general charac- 
ter, whether a vehicle or a fire arm or cloth- 
ing or a time-piece, but upon entirely differ- 
ent considerations. Either of the above men- 
tioned kinds of articles may be baggage in cer- 
tain circumstances, while under different cir- 


26 564 Law Times, 292. 

7 (U.S. C. C. Wis.) 21 Am. & Eng. R. R. Cases, 487. 
23 22 Ill. 212. 
29 35 Vt. 622. 
30 33 Ind. 379. 
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cumstances, neither kind would be baggage, to the t 
‘‘The same article may be baggage or not ae arisen fr 
cording to the purpose for which it is carried; hardly 
as.a watch for sale is merchandise, one for because 
time is baggage. With approximate accur The pri 
acy, baggage may be said to consist of what lent, lus 
ever, connected with the objects of the jour questio1 
ney, and not exceeding the limits of reason thing ¢ 
and custom, the traveler takes with him for. somethi 
his personal use, whether during actual travel, Johnsor 
or intervals between trips, or upon its termi- unwield 
nation. And it has been held to extend even of more 
to what, within the custom of travelers, he can Enc 
carries for his family.’’* ‘‘It is evident that definitic 
that which may be convenient or necessary hardly « 
for one person might not be so for another, weight, 
or that that which might appropriately and that not 
properly be classed as baggage upon one crowdec 
journey, and for one purpose, might not be serious! 
so for another journey and for another pur- within t 
pose. That which might be a convenience centric 
and almost a necessity for a traveler in one him are 
condition of life might be superfluous and the case 
wholly useless in the case of another whose St. L 
habits and condition in life were wholly dif- 4 Ibid. 
ferent. ‘It will at once be seen from the ® Hud 
examples that it is not necessary, to consti- 
tute baggage, that the articles which are be 
: ° : DECE) 
ing carried as such should be intended for 
the use, comfort or convenience of the pas- 
senger on his journey, and that the liability 
of the carrier will not be limited to such ap- 
parel or other articles as might be used or 1. Re 
needed by the way.’ ‘So, although the custome! 
articles which the passenger may claim 3% ire 
baggage {may not be such as are usually dividend 
carried by passengers as personal baggage, While he 
and may indeed be but rarely carried with ba 
the traveler, and may be wholly useless to not with 
him for the purpose of comfort or convenl contract 
ence on the journey, yet if they be such a _ 
are appropriate or essential to the purposes ae 
of the journey, whether it be for pleasure of ignorant 
for business, they may be considered as bag- Tepreser 
a : . & mere ¢ 
age, and the carrier may be held responsible 
for them as such; as in the case of the gun “el 
or the fishing apparatus of the sportsman, 80 in equi 
often referred to in cases upon this subject a against 
baggage under such circumstances, the easel pany, t' 
of the artist on a sketching tour, or the books others, 
of the student, and other articles of an ana "a7 
logous character the use of which is personal oy Tol 
3. Bishop on Non-contract Law, sec. 1156. countin 
82 Hutchinson on Carriers, sec. 679. payme: 







83 Jbid. sec. 686. 
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to the traveler, and the taking of which has 
arisen from the fact of his journeying.’’™ It can 
hardly be said that a bicycle is not baggage 
because of its size and cumbersome character. 
The primary definition of its English equiya- 
lent, luggage, would seem to dispose of that 
question. Webster defines luggage to be ‘‘any, 
thing cumbersome and heavy to be carried ; 
something of more weight than value ;’’ Dr. 
Johnson defined it, ‘‘anything cumbrous and 
unwieldy that is to be carried away ; anything 
of more weight than value ;’’ and the Ameri- 
ean Encyclopedic Dictionary gives the same 
definition as Webster. While the bicycle 
hardly comes within the definition as regards 
weight, it certainly disposes of the fallacy 
that nothing can be baggage which cannot be 
crowded into a hand bag. Neither can it be 
seriously contended that the bicycle comes 
within the rule that ‘‘things that only an ec- 
centric person or a crank would carry with 
him are not baggage’’ as laid down in one of 
the cases.* Lyne S. Metcatre, JR. 
St. Louis, Mo. 


4 Ibid. sec. 987. 
% Hudston v. Ry. Co., 36 L. J. Rep. 213. 








DECEIT — FALSE REPRESENTATIONS—SALE 
OF STOCK. 


MURRAY v. TOLMAN. 


Opinion, October 9, 1896. 


1, Representations by the president of a bank toa 
customer that stuck in a corporation of which he was 
the promoter and principal stockholder was worth a 
slim inexcess ofits par value, would yield certain 
dividends and prove a profitable investment, made 
While he knew that it was the intention to do business 
not authorized by the charter and toso manage it 
that he and the bank would acquire all the assets, are 
hot within the rule that a purchaser cannot avoid his 
contract because of false statements of the seller as to 
the value of the thing sold. 

2 Representations made by a vendor as to the 
Value of the thing sold to a vendee who is wholly 
ignorant of such value and who relies upon such 
Tepresentations, which were given as facts and not as 
4mere opinion, are binding upon such vendor. 

Mr. Justice CARTER, delivered the opinion of 
the court: Thomas W. B. Murray filed his bill 
inequity in the circuit court of Cook county, 
against Daniel H. Tolman, the Midland Com- 
pany, the Chicago Trust and Savings Bank, and 
others, for the rescission of a certain contract of 
purchase of ten shares of the capital stock of said 
Midland Company, alleged to have been obtained 
by Tolman from Murray by fraud, and for an ac- 
Counting of payments therefor, and of certain 
Payments of usurious interest on two certain 











judgment notes, of $1,000 each, given by said 
Murray, and held, as alleged, by the defendants 
or some of them, and for the cancellation and de- 
livering up of said notes, and for an injunction to 
prevent the assignment of said notes or the entry 
of judgment thereon. On the report by the 
master of the evidence and of his conclusions, 
Murray amended his bill and the defendants filed 
amendments to their answers. The issues as 
made were found in favor of Murray, the master 
finding that the allegations of the bill were in 
substance fully sustained, and the court decreed 
accordingly. This decree was reversed in the 
Appellate Court for the First District and the 
bill ordered dismissed. From that judgment 
Murray has taken this appeal. 

The record is voluminous, and we cannot un- 
dertake to set out here anything more than the 
bare substance of the case as we find it to be. 

It appears that Tolman was the president and 
principal stockholder of the Chicago Trust and 
Savings Bank, which, for convenience, is called 
the bank. Murray was a manufacturer of tents, 
awnings, etc., and had occasion to borrow money 
on short time, and had borrowed money from the 
bank through Tolman. Afterward, and before 
such borrowed money was repaid, Tolman called 
upon Murray at his place of business and repre- 
sented to him that he was getting up a company 
to accommodate such men as he, who needed 
money on short time; that the company was on 
the mutual principle of building and loan asso- 
ciations, and organized to guarantee the pay- 
ment of moneys which should be borrowed by 
its members. Murray had never before heard of 
the Midland Company, and knew nothing of its 
object, its organization or of the value of its 
stock, except what he was told by Tolman. The 
conversations on the subject sought and had by 
Tolmam with Murray were three or four in num- 
ber, and extended over a period of about three 
weeks, in April, 1888. He represented to Murray 
that members of the company could borrow 
money on its guaranty atsix per cent. and while 
they would pay to the company one per cent. per 
month for its guaranty, the dividends they would 
receive as stockholders would amount to twenty- 
five per cent. and proceeded to demonstrate to 
Murray how the plan would work out the results 
as stated by him. Murray testified that Tolman 
figured it out to his satisfaction at the time, but 
that he could not himself reproduce or explain it. 
Murray replied to Tolman that he did not need to 
borrow money in that way, but that he could get 
all the money he wanted at his bank. Tolman 
assured him, however, that it was a profitable in- 
vestment anyway; that there were other men in 
it whose names he knew who did not need to 
borrow money; that it would pay twenty-five per 
cent. on the money invested, and so figured it out 
to him; represented that the stock was then 
worth $150 for each share of $100; that Murray 
could sell it for that if he got tired of his bargain, 
and that he would himself buy it back at that 
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figure. The promise to repurchase was repeated 
more than once. Without any other information 
. of the company, its charter powers or the value 
of its stock than that given to him by Tolman, 
and relying upon its correctness and the truth of 
Tolman’s statements and promises, Murray 
signed a paper produced by Tolman, reading as 
follows: ‘The Midland Company having been 
established with a capital stock of $100,000, 
divided into one thousand shares, we, the under- 
signed, hereby subscribe for and agree to pur- 
chase of D. H. Tolman the number of shares of 
stock of said company set opposite our respective 
names, paying therefore $150, and to take de- 
livery at the Chicago Trust and Savings Bank 
May 5, 1888.’’ This paper was eventually signed 
by upwards of one hundred persons. The articles 
of incorporation were not, nor was any writing 
purporting to show the purpose of the incorpora- 
tion or its charter powers, produced or shown to 
Murray, but he relied entirely upon the truth of 
the statements and representations of Tolman 
without making any independent inquiry or in- 
vestigation. Some time afterward Murray ap- 
plied to Tolman to redeem his promise and to 
repurchase the stock, but was told by Tolman 
that he had all of the Midland stock he wanted 
then, but that Murray should come again in the 
spring. In the spring he refused to buy, and 
afterward, about two and one-half years after pb- 
taining the stock, Murray tendered it back to 
Tolman and demanded the return of the purchase 
money, but was refused. Soon thereafter this 
bill was filed. 

Prior to signing the paper above mentioned by 
Murray, Tolman had caused an application to be 
made to the secretary of state for articles of in- 
corporation of said company, showing that its 
object was to guarantee commercial paper and to 
deal therein, but the application had been refused 
by the secretary, with the information that arti- 
cles of incorporation would not be issued on such 
a statement. He then caused another application 
to be made for a charter, containing the state- 
ment that the object for which the corporation 
was formed was to secure information and furnish 
statements concerning the responsibility of per- 
sons and corporations, to conduct a merchandise 
commission business and to contract in respect 
thereto, so that Tolman knew that his represen- 
tations to Murray as to the object, purposes and 
charter powers of the Midland Company were 
false. He had special information and knowledge 
also on that subject which he concealed from 
Murray. The application for incorporation was 
made at the instance of Tolman, by employees 
in his bank. The company was paid for its stock 
by a check on the bank of $50,000 by Tolman for 
the stock subscribed for by him, and by his 
checks given to four others who, at his instance, 
had subscribed for the other $50,000 and which 
checks they turned over to the company, and the 
whole- $100,000 was placed to the credit of the 
company on the books of the bank. Tolman 





parceled out the stock to those who, like Mw 
had agreed to purchase from him at an advangg 


of fifty per cent. and in this way realized a profit — 
of $50,000 almost as soon as the company wag 
organized, and by subsequent purchases and gale 
before its final collapse an additional amount of” 
more than double this amount. It does notap. _ 
pear that he was possessed of the same confidengg 


in the eventual success and dividend-paying 
power of the company that he was able to inspire 


in others, for when the final collapse came he dig — 


not own any of the stock,—at least not any con- 


siderable amount of it. Of this $100,000 placed — 


to the credit of the company it seems that $62,50) 
was invested in the purchase of $50,000 of the 
capital stock of the bank, although such stock 
was paid up only to the extent of sixty per cent. 


of its face value, and the other $37,500 was con. — 


sumed in taking up and paying to the bank the 


paper of its members which it had guaranteed — 


and which they had failed to pay. 

As soon as the company had been organized, 
it proceeded under the direction and management 
of Tolman, to engage in a business for whichit 
was not incorporated, viz., the guaranteeing of 


the commercial paper of its members, and al. 
though it charged and received one per cent. per 
month for such guarantees the promised diyi- — 
dends were not forthcoming, but Tolman and. 


the bank soon became possessed of substantially 
all that was valuable of its capital. 


in dealing in and manipulating the shares of 
stock, the purpose of the corporation was to af- 
ford a cover and blind for the charging and col- 
lection of usurious rates of interest, and to insure 


the safe collection of loans by having an indorser — 
under the same management as the bank, which — 


would be financially responsible as long as its 
capital, supplied by the borrowers, should hold 
out, It is also clear that Tolman knew, when he 
represented to Murray that the stock was worth 
$150 per share and would earn twenty-five per 
cent. in dividends yearly, that such representa- 
tions were false. Not only so, but he must have 
known that the stock could not long remain at 
its face value, but that under the management 
which he then had in contemplation, substantially 
the entire capital of the company would event 
ually pass to himself or to the bank, of which he 


was the principal stockholder, and that the whole | 


purchase money would be lost to Murray. Not 
only so, but he knew at the time that Murray 
was ignorant of these facts and of his contem- 
plated fraud, and relied upon his statements and 
representations, and reposed confidence in him 
as the president of the bank at which he had 
borrowed money and as the promoter and prin- 
cipal stockholder in the Midland Company, 

as one trusted by many others whom he knew; 
and the evidence warrants the conclusion, that if 





Borrowers 
were charged usurious rates of interest,—often a 7 
high as two and one-half per cent. per month; 7 
and it is apparent from the evidence that, aside ~ 
from the merely speculative purposes of Tolman — 
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urray, “WH order to dispel any doubts which Murray might 
dvance pave, and to prevent any independent inquiry or 
\ profit HF investigation, and with the fraudulent intent of 
y was preaking his promise and of swindling Murray, 
d sales HP je promised Murray he would repurchase the 
unt of HB sock at the same price whenever he, Murray, 

should tire of his bargain. In this view we 


10t ap. 
fidence @ ink the promise proper to be considered. 

















paying Gooley on Torts, 487. 
inspire We are disposed to agree with the views ex- 
he did @ pressed by Mr. Justice Waterman in his dissenting 
y Con- opinion in the appellate court, that Tolman was 
Placed HH ina position to know what the value of the stock 
562,500 HP was, and necessarily had knowledge of its value 
of the ' which no other person could obtain except with 
stock pis consent and assistance, and that, in view of 
r cent, all the circumstances, Murray did as men of ordi- 
$ con- nary business experience would likely do under 
nk the guch circumstances if they decided to take the 
anteed stock—that is, decided to take it relying upon 
: the statements and representations of Tolman— 
nized, and that cases of this character fall within well 
ement “BF recognized exceptions to the general rule that 
hich it Fthevendee is not authorized to rely upon the 
ing of statements of the vendor as to the value of the 
nd ale subject-matter of the contract as representations 
nt. Dee upon which he may avoid the contract if shown 
1 divi- “H ibe false, but that ‘where the vendee is wholly 
n and. ignorant of the value of the property, and the 
otially vendor knows this, and also knows that the ven- 
rowers “HE fee is relying upon his (the vendor’s) representa- 
ten a8 “HF tionas to value, and such representation is not a 
nonth; “FF mere expression of opinion but is made as a state- 
} asidé “i ment of fact, which statement the vendor knows 
olmat “@ { be untrue, such a statement is a representation 
res of by which the vendor is bound.’? Pomeroy’s Eq. 
to af jar. Secs. 878, 879; Pickard v. McCormick, 11 
d cok HF Mich. 68. 
Insure Much that was said by Judge Campbell in de- 
dorset ®@ lvering the opinion of the court in the Pickard 
whieh Case might well be said of the case at bar. “It is 
as its mdoubtedly true,”’ he said, ‘that value is usually 
d hold ‘mere matter of opinion, and that the purchaser 
hen he “H must expect that a vendor will seek to enhance 
worth his wares and must disregard his statements of 
le pe their value. But while this is generally the case, 
senta- Jetweare aware of no rule which determines, 
) have ® *itrarily, that any class of fraudulent misrepre- 
ain at fettations can be exempted from the conse- 
ement quences attached to others. Where a purchaser 
ntially Without negligence has been induced, by the arts 
event- tfa cheating seller, to rely upon material state- 
ich he ments which are knowingly false, and is thereby 
whole damnified, it can make no difference in what 
Not Tspect he has been deceived if the deceit was 
jurray material and relied on. It is only because state- 
ntem- ments of value can rarely be supposed to have 
s and induced a purchase without negligence, that the 
n him uuthorities have laid down the principle that they 
e had (iinet usually avoid a bargain. * * * In the 
ger’ tase before us the alleged fraud consisted of false 
yo Satements by a jeweler to an unskilled purchaser 
aaa ofthe value of articles which none but an expert 





Could be reasonably supposed to understand. The 











dealer knew of the purchaser’s ignorance, and 
deliberately and designedly availed himself of it 
to defraud him.. We think that it cannot be laid 
down as a matter of law that value is never a 
material fact, and we think the circumstances of 
this case illustrate the impropriety of any such 
rule. They show a plain and aggravated case of 
cheating. and it would be a deserved reproach to 
the law if it exempted any specific fraud from a 
remedial action where a fact is stated and relied 
upon, whatever may be the general difficulty of 
defrauding by means of it.’’ See, also, Kost v. 
Bender, 25 Mich. 515. Allen v. Hart, 72 Ill. 104, 
is to the same effect. See Holdom v. Ayer, 110 
Ill. 448. 

With a fraudulent intent Tolman represented 
that the company was organized on the principle 
of building and loan associations. Murray 
doubtless had some general knowledge of such 
corporations, and knew that they were recognized 
as lawful incorporations and understood to be 
profitable in many cases. Nor can it be said from 
this record that Murray was induced to enter into 
the contract through his mistake or ignorance of 
the law, or by the misrepresentations of Tolman 
as to matters of law merely. Some of the false 
representations of Tolman certainly did pertain 
to questions of law, but,they were accompanied by 
false representations of material facts, and from 
the respective positions of the parties and the 
attendant circumstances were calculated to de- 
ceive, particularly when his statements of fact 
were demonstrated by an arithmetical calculation 
which Tolman must have known, but Murray did 
not know, to be false and deceptive. 

In Williams v. Rhodes, 81 Ill. 571, it was said 
(p. 586): “It has been held by this court, in 
general terms, that a court af equity will not re- 
lieve on account of ignorance of the law where 
the facts are known. Goltra v. Sanasack, 53 Ill. 
456; Wood v. Price, 46 Jd. 439. To this there 
may be exceptions, which we should recognize in 
cases of imposition, undue influence, misplaced 
confidence, surprise, etc.”” See, also, Gordere v. 
Downing, 18 Ill. 492. But, as we have seen, in 
the case at bar the facts were unknown to Murray 
and known to Tolman, and were falsely rep- 
resented to Murray by Tolman, and to our minds 
the case presents, in all its phases, a very clear 
exception to the general rule. See 2 Pomeroy’s 
Eq. Jur. Sec. 847; Kerr on Fraud, 90; Broadwell 
v. Broadwell, 1 Gilm. 599; Townsend v. Cowles, 
31 Ala. 428; Moreland v. Atchison, 19 Tex. 303. 

The organization of the company was itself a 
fraudulent device, gotten up by Tolman for an 
unlawful purpose, and to enrich himself, by 
fraudulent means, at the expense of the unwary. 
Indeed, we do not understand his counsel to seri- 
ously contend that the evidence does not show 
this. But among other things it is insisted that 
Murray has been guilty of laches, and for .that 
reason is not entitled to relief. We cannot so find 
from the record. There has been no unreason- 
able delay, after ascertainment of the facts, in 
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filing the bill. It does not appear that the rights 
of any third party will be prejudiced, nor is it 
perceived how Tolman isinjured by the delay. 

There was an accounting of usurious interest 
paid by Murray to Tolman on his note of $1,000, 
which the master was, we think, justified in find- 
ing was given in renewal of previous notes signed 
by Murray and one Long, and it was found that 
there was a balance due Tolman on this note, 
after deducting such usurious interest, of $723.91. 
which was ordered to be deducted from the prin- 
pal and interest thereon paid by Murray for said 
ten shares of stock, and the decree directed the 
surrender of the note and the payment by Tolman 
to Murray of the balance. It is objected that the 
decree does not direct the reassignment and de- 
livery of the shares of the stock to Tolman. The 
decree is not as specific, perhaps, as it should 
have been in this respect, but we think a fair con- 
struction of it makes it incumbent on Murray to 
do this, and that he cannot have the decree en- 
forced otherwise. 

Objection is also made to the equitable juris- 
diction of the court; but in view of the allega- 
tions of the bill and the evidence we think it a 
case for cognizance in a court of equity. 

Other minor questions are raised. One is in 
respect to the decree as to the surrender by the 
Midland Company ofa note of Murray on the 
payment of a certain amount provided in the de- 
cree, but as that company did not appeal we do 
not see how that matter concerns the other de- 
fendant. 

On the whole, we think the case was properly 
decided in the trial court. The judgment of the 
appellate court will therefore be reversed and the 
decree of the circuit court will be affirmed. 
Judgment reversed. 


Note.—The principal case constitutes a forcible 
and interesting exception to the general and well 
settled rule that mere. misrepresentations in the na- 
ture of opinions as to the value of corporate stock, in 
themselves, afford no legal ground of complaint by 
the purchaser against the seller. The law governing 
the sale of corporate stock andthe effect of false 
representations by officers of the corporation in the 
sale thereof does not differ substantially from that in 
reference to the sale of anythingelse. There are, 
however, certain rules governing questions of this 
character which are of universal application: 1. The 
representations must have been made with an intent 
to. deceive. Peck v. Gurney, L. R. 6H. L. 377. Lord 
Romilly in Pulsford v. Richards, 22 L. J. Ch. 569, 
says that this doctrine ‘applies not merely to cases 
where the statements were known to be false by those 
who made them, but to cases where statements false 
in fact were made by persons who believed them to 
be true, ifin the due discharge of their duty they 
ought to have known, or if they had formerly known, 
and ought to have remembered the fact which nega- 
tived the representation made.’”’ The representa- 
tions must not only have been false in fact, but they 
must have been made with an intent to deceive. 
Arthur v. Griswold, 55 N. Y.400; Wakeman v. Dalley, 
61 N. Y.27; Cazeaux v. Mali, 25 Barb. 578; Morgan v. 
Skiddy, 62 N. Y. 319; Ship v. Crosskill, L. R. 10 Eq. 
73. But though there is some confusion upon this 





point as authority, we apprehend that it is not neg 
essary to show that the defendants knew that the 
representations were untrue (but see Addington y, 
Allen, 11 Wend. 374; Fusz v. Spaunhorst, 67 Mo. 256), 
but that it will be sufficient that it be made to appegr 
that they made them with a fraudulent mind anj 
motive intending to induce the plaintiff to act as he 
did and indifferent as to whether they were trueg 
not. Taylor v. Ashton, 11 Mees. & W. 401; Leffmay 
v. Flannigan, 5 Phila.1. 2. The deceit must consig 
either in misrepresentations of facts or in suppres 


sion ofthe truth. This rule is very clear in eas 
where the action is against the corporation fora m | 


scission and there does not seem to be any reason why 


it should not apply as well where the action is againg 


the officer of the corporation for the deceit. See note 
of Seymour D. Thompson to case of Edgington y, 
Fitzmaurice (Eng. Ct. App.), 22 Cent. L. J. 81. 3% It 
is wholly immaterial with what object the false state 
ment is made, with this exception, that it is material 


that the defendant should intend that it should bere | 


lied on by the person to whom he makes it. Bower, 
L. J., in Edgington v. Fitzmaurice (Eng. Ct. App), 
22 Cent. L. J. 81; Smith v. Chadwick, 9 App. Cas. 187; 
Peek v. Gurney, L. R.6 H. L. 377. Judge Thompson 
in the note to Edgington v. Fitzmaurice, supra, ob 
serves that “some caution is necessary to be exer 
cised on this point. We apprehend that it is not true 


that the person making the representation, in order 


to be liable in damages for the deceit, should have ix 
tended that it should be relied and acted upon by 
the particular person who brings the action; but 
that it is sufficient if he intended that it should 
be relied and acted upon by the general claw 
of persons to which the plaintiff belongs. Wortner 


v. Sharp, 4 C. B. 404. A fraudulent prospectus @ ~ 
report concocted by the directors of a company for | 
the purpose of deceiving the public generally ast) 
the condition of the company, with the view of indue — 
ing the public to purchase its shares, will, if seen, be — 
lieved and acted upon by any member of the publi¢, — 


afford ground for avoiding his contract of subserip 
tion, and for recovering damages from the directom 
for the deceit. We apprehend that it is the law that 
if a man turns loose a lie intending that it shall cateh 
some one, no matter whom, and induce him to act ina 
particular way, any one whom it chances to catch and 
whom it chances toinduce to act in that particular 


way, may maintain an action against the former for 


the damages which he thereby sustains. But here 
the doctrine of proximate and remote cause comes it} 
and it seems to be the law that a man .who publishes 
a lie will not be liable in an action for deceit to any 
one who may be incidentally or collaterally injured 
by it. For instance, where the directors of a company 
put forth a false statement concerning its affair 
which induced A to purchase some of its shares from 
B, another shareholder, it was held that B was not 
entitled jbecause of the false statement to escape lit 
bility as a contributory of the company on its being 
wound up by reason of its insolvency; since the mit 
representations were not made to him or for the pul 
pose of deceiving him. Ex parte Worth, 4 Drew, 529. 
If this is good law, as to which we confess a doubt, It 
would apply with equal or stronger force to an action 
for damages for the deceit.’ 4. The fraudulent repre 
sentation must have been a material inducement tothe 
contract. All the cases agree whether the action be in 
equity against the corporation for a rescission, at 
law against the directors for damages for the deceit, 
that, in order to sustain it, the fraudulent represent 
tion must have been a material inducement to 
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ot nee. making of the contract; it must have been the thing | corporation made false report, or resort to fraudulent 
hat the which led the plaintiff to act as he did to his damage. devices, and thereby induce persons to take stock, 
gton y, , Or, to borrow an expression from the civil law, some- | such purchasers, in order to recover in an action for 





times used by courts of equity in cases of this kind, it 
must have been a misrepresentation dans locum con- 
tractui, which is understood to mean a misrepresen- 
tation giving occasion to the contract—the assertion of 
sfact on which the person entering into the contract 











effman relied, in the absence of which it is reasonable to in- 
Consist — fer that he would not have entered into it. Pulsford 
Uuppres y. Richards, 22 L. J. Ch. 569. Another expression of 
in case | this principle is that the misreprensentation must have 





been a proximate or immediate cause or inducement 
tothe purchase of the shares or debentures. Where 
' the person who was induced to purchase the shares 
of the company knew as much about its affairs as the 
directors who put forth the false prospectus, it was 
held that he was not entitled to a rescission. Jennings 
y, Broughton, 22 L. J. Ch. 585; Salem Mill Dam Corp. 
y. Ropes, 9 Pick. 187. For general statement of the 
law governing false representations, see 30 Cent. L. J. 
100. 
Late Cases on Subject of Deceit in Sale of Corpo- 
rate Stock.—In an action against defendant for al- 
leged false representations regarding the value of 


















Ay Ole eertain stock which plaintiff was induced to buy in 
e exer May, 1880, it cannot be said, as matter of law, that if 
not true the plaintiff was induced to purehase the stock in con- 
n order” sequence of the fraudulent representations of the de- 
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fendant as to its value, the same representations may 
not have continued in the mind of the plaintiff, and 
' induced him to accept more stock in April, 1881; and 
neither can it be so said, although the plaintiff, after 
buying the first lot of stock, had become a director in 
| thecompany, and had independent means of knowl- 
edge as to its value. Reeve v. Dennett (Mass.), 11 N. 
E. Rep. 938. Plaintiff who was engagedin the ice busi- 
ness, of which defendant was ignorant, urged the lat- 
tertoinvest in a new enterprise in such business, 
representing that certain property purchased for the 
purpose cost $20,000, when the actual price was $14,- 
®. Defendant invested on the basis of the statement 
and secured a one-third interest in a corporation 
formed for the purpose, paying more than the other 
two-thirds together cost plaintiff and another. Plaint- 
iffhad been defendant’s confidential business adviser, 
ad enjoined secrecy in this operation. Held, that 
_ the representation was one of fact and not of opinon, 
and was actionable. Teachout v. Van Hoesen (Iowa)> 
40N. W. Rep. 96. In an action for fraudulent repre” 
tentations in the sale of stock, where the petition al- 
leges that plaintiff relied on such representations, it 
teed not directly allege intent or purpose on the part 
ofthe defendant to mislead plaintiff. Johnson v. Par- 
Totte (Neb.), 836 N. W. Rep. 497. In an action for 
fraudulent representations alleged to have been made 
to the value of a stock of goods sold to plaintiff, the 
court should instruct the jury as to the difference be- 
tween representations of actual value, and mere ex- 
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3 being Pressions of opinion. Jenne v. Gilbert (Neb.), 42 N. 
he mis- ; W. Rep.415. Where dividends in a corporation are de- 
the o cared on statements containing many improper items 
ew, 14 


assets, and which indicate an apparent purpose to 
make large showings of profits, it sufficiently appears 
that defendant, the president of the corporation, who 
Wisaman of business experience, and who paid close 










nt tothe ittention to the affairs of the corporation, knew that 
on be in the dividends were improperly declared, and his rep- 
1, or at Tesentation to plaintiffs to induce them to take stock, 
> deceit, that dividends had been earned, will be held to have 
we made with wrongful intent. Hubbard v. Weare 





llowa), 44.N. Ww. Rep. 915. Where managers of a 








fraud and deceit, must show that they acted upon the 
faith of the representations. Priest v. White (Mo.), 1 
S. W. Rep. 361. Where it appears that a stockholder 
of a corporation paid but casual attention to its busi- 
ness, had nothing to do with making the statements on 
which the dividends were declared, denies ever hav- 
ing examined them, never made an investigation into 
the affairs of the corporation, and had full confidence 
in the president, and that he purchased more stock 
after the latter had made representations to him as 
to the earnings of the corporation, it will be held 
that he did so in reliance on such representa- 
tions. Hubbard v. Weare (Iowa), 44 N. W. Rep. 915. 
Where a subscription for corporate stock is obtained 
by the representation that a prominent business man 
has subscribed for a large amount, and the fact that 
he had paid nothing for his stock is concealed, such 
concealment makes the representation fraudulent. 
Coles v. Kennedy (Iowa), 46 N. W. Rep. 1088. The 
false representations of defendants, by which plaint- 
iff alleged he was induced to purchase stock in a cor- 
poration, were that it was doing a good business, and 
making 10 per cent. profit, and that with additional 
capital it would make more. The corporation had 
been in existence a very short time, and defendant 
superintended the manufacturing part of its business, 
but there was no evidence that they knew its financial 
condition, or that they intended to convey the im- 
pression that they had such knowledge. Held, that 
the jury were not justified in finding that defendants 
made the representations knowing them to be false, 
and a verdict for plaintiff for damages therefor could 
not be sustained. Hatch v. Spooner, 13 N. Y. 8S. 642, 
59 Hun, 625. In an action for fraudulent representa- 
tions in the sale to plaintiff of certain shares of cor- 
porate stock, a written agreement of the parties was 
put in evidence, reciting that 50 per cent. of the par 
value had been paid in cash, and 25 per cent. by a 
declaration of dividend out of net profits, and setting 
out the alleged financial condition of the company, 
and providing that the trade was to be conditioned 
upon the representations as to the condition cf the 
business and stock of said company, which might be 
verified by an examination of its affairs by an expert 
book-keeper of plaintiff’s selection‘and at his expense. 
Held, that plaintiff’s right to recover upon such rep- 
resentations, as fraudulent, is ‘not concluded by his 
failure to avail himself of the right to make such ex- 
amination through an expert. Blacknall v. Rowland 
(N. C.), 18S. E. Rep. 191., In an action against the 
shareholders and officers of a corporation for 
misrepresentation and deceit in the sale of shares 
of stock to plaintiff, representations that the stock of 
the corporation would pay as much as 20 per cent. 
dividends furnish no ground for recovery. Robinson 
v. Parks (Md.), 24 Atl. Rep. 411. A purchase of stock 
from a stockholder at a low price, by an officer of the 
corporation, is not fraudulent because such officer 
had knowledge in his official capacity of favorable 
sales of other stock, which enhanced the value of the 
stock generally, and of which fact the seller was igno- 
rant. Crowell v. Jackson (N. J. Err. & App.), 23 Atl. 


Rep. 426, 53 N. J. Law, 656. Ifa member of a corpo- 
ration, offering his stock for sale, falsely and fraudu- 
lently represents that the corporation is not in debt, 
and is making profits of a specified amount, and 
thereby induces one to purchase his stock, he is re- 
sponsible in an action for deceit, even though the pur- _ 
chaser might have discovered it by investigation into == 
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the affairs of the corporation. Redding v. Wright 
(Minn.), 51 N. W. Rep. 1056. A seller’s false state- 
ment that the stock he is offering bas always paid a 
certain rate in dividends is a positive statement of a 
material fact, on which the buyer has the right to 
rely. Handy v. Waldron (i. I.),29 Atl. Rep. 1438. 
Representations by one bank to another that a corpo- 
ration ‘‘is prosperous,” “well organized,” ‘“‘doing a 
large business,” and are ‘‘valued customers of ours;”’ 
that an investigation of its business and responsibility 
had been made by the vice-president and cashier of 
the bank, coupled with the transmission of an annual 
statement, which (as alleged) is known to be false,— 
are representations of fact, and not of opinion, and 
are actionable if fraudulently made. Nevada Bank 
v. Portland Nat. Bank (U.S. C. C.), 59 Fed. Rep. 338. 
Defendant, a corporation, by its president, wrote to 
the owner of certain land, to be used in the sale of 
mortgage bonds, stating, inter alia, that “we have in 
our possession the original documents printed in the 
advertisements of your bonds secured by mortgage to 
this company as trustee upon the H tract in this city. 
We indorse the estimates of value contained thereon, 
made by” certain persons named, “all of whom are 
known as men of integrity and sound judgment touch- 
ing local real estate value.” ‘*We are of the opinion 
that” it ‘is adequate security for the amount of your 
proposed Joan.” Held, that such statements were 
mere opinions, and, though false, actions for deceit 
will not lie in favor of persons to whom they were 
made for the purpose of inducing them to invest in 
bonds secured by the mortgage therein referred to. 
Nash v. Minnesota Title Insurance & Trust Co. (Mass.), 
34.N. E. Rep. 625, 159 Mass. 487. Defendant, a corpora- 
tion, by its president, wrote to the owner of certain 
land, to be used in the sale of mortgage bonds, making 
false representations as to the character of the se- 
curity. Held, in an action for deceit, that defendant 
is liable only to purchasers of bonds from the owner 
of the land to whom the letter was addressed, and not 
to those who afterwards bought of such purchasers, 
since the letter was not intended to aid the first pur- 
chasers in selling to others. Nash v. Minnesota Title 
Insurance & Trust Co. (Mass.), 34 N. E. Rep. 625, 159 
Mass. 437. In an action against the president of a bank, 
for damages to one who was induced to purchase stock 
of the bank for more than its value through a false state- 
ment of the bank’s condition, knowingly made by de- 
fendant to plaintiff’s agent, plaintiff’s right to recover 
is not affected by the fact that the agent, being a di- 
rector of the bank, might have informed himself of 
its true condition, it not appearing that the agent had 
actual knowledge of the falsity of defendant’s state- 
ment. Trimble v. Ward (Ky.), 31S. W. Rep. 864. 
Where the officers of a corporation make false repre- 
sentations toa stockholder as to its financial condi- 
tion, with knowledge that he desires the information 
so that he may determine which of two offers for his 
stock to accept, and the stockholder, acting thereon, 
accepts the offer in which part of the purchase price 
was conditioned on the payment of dividends by the 
corporation, they are liable, in case no such dividends 


are paid, for the difference between the sum obtained 
by the stockholder and the sum he would have ob- 
tained if he had accepted the other offer, provided he 
would have so done if he had known the corporation’s 


condition. Rothmiller v. Stein (N. Y. App.), 88 N. E. 
Rep. 718, 148 N. Y. 581. Where a vendee of mining 
stock sought to recover for false statements by the 
vendor that the stock was a good investment at the 
price paid, that the property represented by the stock 
was in good and promising condition, that the mines 





were being rapidly developed, and that ore had 
sold or was ready to be sold from some of them, jy. 
question whether these statements were made ay 
relied upon as statements of existing facts, or as 
expressions of opinion, was for the jury. W; t 
Benjamin, 62 N. W. Rep. 179, 89 Wis. 290. One indued 
to subscribe for certificates alleged to represent anjp - 
crease of the capital stock of a national bank, aty 
time when no increase had been authorized, on 
representations of the cashier as to the bank’s¢ 
tion, it being in fact insolvent at the time, is entitle, 
to ajudgment against the bank and its receiver 
the purchase money paid. Newbegin vy. Newig 
Nat. Bank, 66 Fed. Rep. 701, 14C. C. A. 71. One wha, 
having no means of ascertaining the condition ofy 
corporation, is induced to purchase stock thereof thi 
is worthless, by the false representation of a ep 
rate officer who has knowledge of its condition, 
maintain an action for damages. Carruth vy. Harm 
(Neb.), 60 N. W. Rep. 106, 41 Neb. 789. 
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1. ADJOINING LANDOWNERS—Interference with Light 
—Where a well and atree stand on the line betweet 
two lots, one owner cannot enjoin the other from baild- 
ing to the line, and thus interfering with the well and 
the tree, and the free access of light and air to the 
windows of plaintiff’s house, because he has offered 
buy the land in controversy, where such offer Wa 
merely to pay such sum therefor as it should be ap 
praised at by persons to be selected by plaintiff and 
defendant.—ROBINSON v. CLAPP, Conn., 35 Atl. Rep. 
504. a 

2. APPEAL.—Under Civ. Code, § 78, requiring appe” 
late courts to disregard any error not affecting M- 
substantial rights of the parties, the mere adm y 
of evidence after a case has been closed, or even one 
reargument granted without objection after judgment 
had been once rendered, will not authorize a rever 
on appeal, where it is not shown or claimed that the 
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evidence was not properly admissible, or that the judg” 
ment finally rendered was incorrect.—NEWEISE Y 


NOBLE, Colo., 46 Pac. Rep. 15. 


8. ASSIGNMENTS FOR CREDITORS—Rights of Trustee 


Law of Texas.—In an action brought by the creme 
a deed of trust for the benefit of creditors, executed 


Texas, against an attaching creditor, for the conver 


sion of the property conveyed by such deed of 
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' torecover the whole value of the property converted, 
" jg not open to any objection or complaint by the 
trustee. -SONNENTHEIL V. CHRISTIAN MOERLEIN BREW- 

‘me Co., U. S. C. C, of App., 75 Fed. Rep. 350. 
4. Bonp — Forgery of Principal’s Name.—In an ac- 
_ tion on a bond, the allegation that ‘‘defendants bound 
themselves by a writing under seal’ is a sufficient 
" gyerment of its delivery. In an action on a bond 
_ against H as principal and C as surety, C admitted the 
' delivery of the bond, regular on its face, as alleged, 
| putset up by a special answer that H’s signature to 
_ the bond wasa forgery. He did not allege that he had 
po knowledge of the forgery at the time he executed 
- anddelivered the bond, orthat he did not intend to 
‘pind himself notwithstanding: Held, that want of 
knowledge could not be assumed in his favor, and 
hence the answer was demurrable.—JACOBS V. CUR- 

| mss, Conn., 35 Atl. Rep. 501. 

5. BUILDING AND LOAN ASSOCIATIONS — Construction 
of By-law.—Under a by-law of a building association, 
providing that ‘‘borrowing members who shall neg- 
lect to pay any installments asthe same become due 
shall pay to the association a fine of 20 cents per month 
on each $100 that they have borrowed from the associa- 
tion,” the fine for one month is not repeated and added 
tothat of each succeeding month, making the amount 
jacrease in arithmetical progression, but only 20 cents 
oneach $100 can be imposed in any one month.—DUPUY 
y. EASTERN BUILDING & LOAN ASSN., Va., 258. E. Rep. 

6. CARRIERS—Limiting Liability.—A common carrier 
tannot limit his common-law liability by a special con- 
tract in writing withthe shipper, unless itis freely 

| mdfairly made; and the carrier cannot exact, as a 
tondition precedent for carrying stock or goods, that 
the shipper must sign a contract in writing limiting or 

| changing a common-law liability. Ifthe carrier has 
two rates or charges for carrying stock or goods,—one 
‘itcarried under the old common-law liability, and the 
| Other if carried under a special contract,—the shipper 

' Must have real freedom of choice in making his elec- 
tion.—ATCHISON, T. & 8. F. R. Co. v. Mason, Kan., 46 
Pac. Rep. 31. 

1. CARRIERS OF PASSENGERS—Liability as to Baggage. 
-The omission of a passenger to call for her trunk un- 
tilthe day following that of arrival at her destination 
is, under ordinary circumstances, unreasonable, and 
therefore the carrier ceases to be responsible as such, 

' and is liable merely as a warehouseman.—WIEGAND V. 
OznTRAL R. Co. oF NEW JERSEY, U.S. ©. C. (Penn.), 
% Fed. Rep. 370. 

8. COMPROMISE.—Where a creditor accepts from his 

- debtor a part of an unliquidated demand against him, 
infull settlement and compromise thereof, such act is 

' &defense and bar to an action by the creditor against 
the debtor for the original demand, unless it be pleaded 
and proved that the settlement was procured by fraud, 
mistake, or duress.—HOME FIRE INS. CO. V. BREDB- 
Hort, Neb., 68 N. W. Rep. 400. 

§, CONTEMPT.—The plaintiff in a judgment obtained 

- ha justice’s court, which has been carried by certiorari 
to the superior court, does not place himself in con- 
tempt of the latter court by suing outa garnishment 
Upon that judgment during the pendency of the cer- 
forari.—MILLER V. GAY, Ga., 25S. E. Rep. 577. 

10, Contract — Reformation.—Where a contract for 
thesale of property has been executed by a convey- 
ice by the vendor and the giving of notes for unpaid 
Purchase money by the purchaser, such notes will not 
be reformed on the ground of mistake in the amount 
for which they were given, unless the mistake is es- 
tablished by the most satisfactory proof._DONALDSON 
¥. LEVINE, Va., 25S. E. Bep. 541. 

ll. ConvVERSION — What Constitutes.—Where the 
_ Owner of goods shipped them upon a Dill of lading 
_ Whereby they were consigned to his own order, at the 
‘ame time drawing in favor of a banking partnership, 

_ “tor collection ,” a draft upon the person to whom the 
"$0008 were intended to be delivered upon payment of 





the draft, and also attaching tothe draft the bill of 
lading so indorsed as to give the partnership control 
of the possession of the goods, a delivery of them by 
this firm to the drawee of the draft, without requiring 
its payment, was, as against the owner, a conversion, 
subjecting the firm to an action of trover.—HOBBS V. 
CHICAGO PACKING & PROVISION CO., Ga., 258. E. Rep. 
584. 

12. CORPORATIONS — Accounting by Treasurer.—A 
treasurer of a corporation, who gets commissions for 
himself and for certain other directors on a sale by f 
to the corporation, by issuing stock of the corpora- 
tion, worth par, to T (which is then transferred to him 
and said other directors), charging himself with re- 
ceiving the price thereof, and then crediting himself 
with paying to Tthat much more thanhe did pay, 
must account to the corporation for the whole of such 
sum.—RUTLAND ELECTRIC LIGHT CO. V. BATES, Vt., 35 
Atl. Rep. 480. 

13. CORPORATIONS — Promoters.—One who engages 
with the owner of a tract of land in organizing a cor-° 
poration to purchase the land, by procuring sub- 
scribers, frames the prospectus, and becomes one of 
the first subscribers, is a promoter of the corporation. 
—WoOoDBURY HEIGHTS LAND Co. v. LOUDENSLAGER, 
N. J., 35 Atl. Rep. 436. 

14. CORPORATIONS — Reorganization — Liability for 
Debts.—A mining company, having exhausted its re- 
sources and incurred a large indebtedness in attempt- 
ing to develop its mines, leased the same to a new cor- 
poration formed by thesame stockholders under the 
laws ofa different State. The new corporation paid off 
the debts of the old one, and prosecuted the work for 
some, time, but finally became insolvent: Held that, 
as against third persons, the reorganization was a 
mere change of name, without affecting the owner- 
ship of the property, and that the old company, as 
wellas the new, was chargeable with a mechanic’s 
lien for labor and materials furnished to the latter.— 
HATCHER V. UNITED LEASING Co., U. 8. C. C. (Colo.), 
75 Fed. Rep. 368. 

15. COUNTIES — Contracts for Erection of Public 
Buildings.—The cells of a jail are a part of the build- 
ing, and under the county government act of 1893, § 25, 
subd. 9, giving boards of supervisors authority to con- 
tract for the erection of public buildings, contracts for 
such cells must be let as therein provided.—ERTLE V. 
LEARY, Cal., 46 Pac. Rep. 1. 

16. CRIMINAL LAW — Rape — Assault.—Under V. 8. § 
4908, making it an offense punishable the same as rape 
for a person overl16 years old tocarnally know a fe- 
male under 14 years old, with or without her consent, 
a convietion for an assault with intent may be had 
where the indictment alleges, and the evidence shows, 
the female to be under 14, though it alleges that de- 
fendant committed the crime by force and against her 
will, and the evidence shows that he assaulted her 
with the intent to carnally know her with her consent. 
—STATE V. SULLIVAN, Vt., 35 Atl. Rep. 479. 

17. CRIMINAL PRACTICE — Lascivious Cohabitation.— 
In an information charging the offense of lewd and 
lascivious abiding and cohabiting between an unmar- 
ried man and a married woman, both must be joined 
as defendants inthe same information, unless one of 
the parties be unknown or since dead.—STATE V. HOOK, 
Kan., 46 Pac. Rep. 44. 

18. CRIMINAL PRACTICE—Miscarriage—Indictment.— 
An indictment under R. L. § 4247, declaring guilty of 
an offense one who administers anything to a preg- 
nant woman, or employs any means, to procure a mis- 
carriage of such woman, unless the same is necessary 
to preserve her life, must allege that the miscarriage 
was not necessary to preserve her life; it is not enough 
to allege the means employed were not necessary to 
preserve her life.—STATE V. STEVENSON, Vt., 35 Atl. 
Rep. 470. 

19. DEcEIT—Fraudulent Representations—When Ac- 
tionable.—Defendant who had money of the plaintiff 
in his hands, induced her to loan it to a third person, 
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who was unknown to her, by stating to herthat the 
borrower was a man of large means, and that he owned 
certain lots, which were free from incumbrance, and 
on which defendant agreed to obtain security before 
paying over the money. Defendant did not take any 
security from the borrower, who did notin fact own 
the lots as stated. The borrower shortly after became 
insolvent, and the loan was not repaid: Held, that 
defendant was liable to plaintiff for the money, re- 
gardless of whether he knew of the falsity of his state- 
ments to her at the time they were made.—GOODALE 
Vv. MIDDAUGH, Colo., 46 Pac. Rep. 11. 

20. DEED — Cancellation for Mistake.—Cancellation 
ofa deed onthe ground of mutuai mistake asto the 
amount of incumbrance assumed by the purchaser 
will not be decreed where the purchaser, though dis- 
covering the mistake shortly after the transaction, 
continued to make payments on the incumbrance, and 
failed to seek relief against the vendor, tillthe rents 
of the property fell from $72 per month to $43 per 
month.—HUDSON V. WAUGH, Va., 258. E. Rep. 530. 

21. DEED—Construction—Repugnant Descriptions.— 
A deed contained two complete descriptions of the 
property, one by metes and bounds along certain 
streets, and the other by giving the numbers of the lots 
and blocks according to a certain map therein referred 
to. The property actually sold and intended to be 
conveyed was correctly described by the numbers 
given, but was not that described by the boundaries, 
which wason another street, and was not owned by 
the grantor: Held, thatthe false description should 
be rejected, and that the deed constituted a good con- 
veyance of the property intended.—STaTE Sav. BANK 
v. STEWART, Va., 25S. E. Rep. 543. 

22. DEED — Conveyance by Feme Covert.—Where 
conveyances to a married woman, and by her, do not 
show that she is covert, but her deed and acknowledg- 
ment are such as prescribed for a feme sole, a pur- 
chaser from her vendee, without knowledge of her 
coverture, will be protected as an innocent purchaser. 
—DANIEL V. MASON, Tex., 36S. W. Rep. 1113. 

23. DEED—Lease—Construction.—Where H conveyed 
land to P: “To convey the same to my wife, for her use 
from my decease so long as she remains my widow.” 
And P made the conveyance, and thereafter H leased 
the premises to B for a nominal sum to hold for the 
term of the life of “my wife.” And onthe same day B 
assigned the lease to her, an instruction that she took 
no estate in the premises under the lease and assign- 
ment might be found to be parts of one transaction, 
in which her husband released to her, through B, as 
a mere conduit, the condition against remarriage con- 
tained in the deed.—HAMMOND V. ABBOTT, Mass., 44 
N. E. Rep. 620. 

24. DIVORCE — Alimony — Enforcement in Another 
State.—A decree in a divorce judgment for payment of 
a specific sum absolutely as alimony, having the effect 
in the State where rendered of a judgment at law for 
payment of money, may be enforced by action at law 
in another State.—KUNZE Vv. KUNZE, Wis., 68N. W. 
Rep. 391. 

25. DOWER — Insane Wife — Proceeding to Release 
Dower.—The wife must be made a party to a proceed 
ing ‘under Code, § 2625, providing, if a husband of an 
insane wife wish to sell real estate, and have her right 
of dower released, he may petition the court, and if it 
appears to it to be proper, an order may be made for 
execution of such release, but the court shall make 
such order as in its opinion may be proper to secure 
to her the same interest in the purchase muney and 
the income thereof that she would have had in the 
real estate and income thereof, if it had not been sold. 
—HESss v. GALE, Va., 258. E. Rep. 533. 

26. EJECTMENT—Evidence of Title.—The bare state- 
ment of a witness that title to realty ‘‘passed” from 
one person into another is wholly incompetent to show 
title in the latter. A deed from one who is apparently 
a stranger to the paramount title, and who is not 
shown to have ever been in possession of the premises 





conveyed is insufficient to make out a prima facie 
showing title in the grantee claiming thereunder. 
BLECKLEY V. WHITE, Ga., 258. E. Rep. 592. ; 

27. EVIDENCE — Conduct of Defendant Inconsistey 
with Defense.—Where a defendant pleads payment as 
a defense, evidence is admissible to show conduct og 
his part, since the alleged payment, inconsistent with 
the defense made.—WHEELER V. THOMAS, Conn.,§ 
Atl. Rep. 499. 

28. GARNISHMENT — Appointment of Receiver. —Itiy 
competent for the plaintiff, in a garnishment proceed. 
ing based upon a pending suit, to file, in connectigg 
with and in aid of the same, an appropriate equitabl 
petition for the purpose of subjecting to the payment 
of his claim against his debtor any surplus which may 
be left of the proceeds of personal property previously 
pledged by the debtor to another creditor, after the 
debt due tothe latter has been satisfied.—Kimprovgg 
Vv. ORR SHOE CO., Ga., 25S. E. Rep. 576. 

29. GARNISHMENT — When Lies. — One who, as ap 
thorized agent of the assignee of two mortgages, hay, 
under a power therein, taken possession of the mort 
gaged chattels, to sell, and apply the proceeds in gat 
isfaction of the debt, and return the surplus, if any, 
the mortgagor, but who, immediately on being gar 
nished by a judgment creditor of the mortgagor, vol 
untarily surrenders the property to the assignee of the 
mortgages, is not liable as garnishee, though one gf 
the mortgages was executed with intent to defraud 
the mortgagor’s creditors, and the other was yalid 
only forasum less than the amount for which th 
chattels were subsequently sold by such assignee, not 
withstanding Sanb. & B. Ann. St. § 2768, providing 
that, from the time of the service of the summons, the 
garnishee ‘‘stands liable to the plaintiff in the amout 
of the property, moneys, credits and effects in his poe 
session, or under his control, belonging to the defent 
ant,” and that such property, moneys, credits, af 
effects embrace those “held by a conveyance of tit 
void as to creditors of the defendant.” — GORE) 
SKLUTE, Wis., 68 N. W. Rep. 396. A 

30. HaBEAS CoRPUS'!— Court Records — Collateral A 
tack.—The verity of the records of a criminal coum 
showing the return of an indictment, cannot be ob 
laterally questioned, or the record varied by parol et 
dence, in a habeas corpus proceeding in another cout, 
—WHITTEN V. SPIEGEL, Conn., 35 Atl. Rep. 508. 

31. HUSBAND AND WIFE—Fraudulent Conveyancei- 
Where a wife loaned money to her husband for usell 
his business as a merchant, and he subsequently sold 
and conveyed to her all his merchandise in payment 
of the debt thus ereated, she in good faith accepting 
the conveyance in payment of, and for purpose ot 
collecting, the debt, there was no fraud in the tran 
action; it appearing that the goods sold to the wilt 
were not worth more than the amount of the loan, and 
it not appearing that she, by her conduct or otherwise, 
had in any manner misled others, or induced them # 
extend credit to the husband.—SimMs V. TIDWELL, Gt, 
25S. E. Rep. 555. 

32. INJUNCTION — Sale under Trust Deed. —A coum 
will not enjoin the conveyance by a trusteeof lots sold 
by him under a trust deed on the ground of the in 
adequacy of the price bid and because the lots were | 
offered together in bulk, where no fraud is shown, and 
it does not appear that the sale was not open and fait, 
and made in accordance with the terms of the trust 
deed, nor that any one else would have bid more had 
the lots been offered separately.—OLD DOMINION Iw, 
Co. v. Moomaw, Va., 25S. E. Rep. 540. 

83. INSURANCE—Condition as to Title.—It being stiD® 
lated in a policy of fire insurance issued to a womas 
covering a building described in the policy as “he 
one-story frame, shingle-roof dwelling,” that the pol 
icy should be void “if the interest of the insured im the 
property be not truly stated therein,” or “if the inter 
est of the insured be other than unconditional amt : 
sole ownership,” it was error, upon the trial of an ae 
tion brought upon the policy by the insured, to 3 
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| a plea, offered in due time, alleging that when the 


licy was issued the plaivtiff was not the owner of 
the property, because she had previously conveyed 
the same to another by a fee-simple deed, and that if 
the defendant had known this fact it would not have 
jssued the policy.—ORIENT INS. CO. Vv. WILLIAMSON, 


Ga., 258. E. Rep. 560. 


#4. INSURANCE—Subrogation Clause.—When a loss of 
jnsured property occurs according to the terms of the 
policy, and the insurance policy has attached to ita 
subrogation contract which stipulates that the loss, if 
any, is payable to a mortgagee, or his assigns, as his 


 jpterest may appear, the owner of the mortgage is the 


jnsured, to the extent of his interest, and a change of 


‘title which increases his interest in the insured prop- 


erty, even to absolute ownership, will not release the 
insurance company from its liability to pay the loss.— 
Dopce v. HAMBURG BREMEN FIRE Ins. Co., Kan., 46 
Pac. Rep. 25. 

%. FIRE INSURANCE — Subrogation to Mortgagee’s 
Right.—The claims of a fire insurance company, which 
paid insurance to a mortgagee, to a part of the pro- 
ceeds of the mortgage sale, through subrogation to 
the rights of the mortgagee, are assignable.—HARE V. 
HEADLEY, N. J., 35 Atl. Rep. 445. 

%. INTOXICATING LIQUORS — Sale — Civil Damages.— 
for a saloon keeper to sell liquors to an habitual 
drunkard after being served with notice by the drunk- 
ard’s wife not to, in violation of Act March 16, 1889, de- 
daring it a misdemeanor so to do, is negligence, 
rendering the saloon keeper liable for damages suf- 
fered by the wife in consequence thereof.—RIDEN V. 
Gremm, Tenn., 36S. W. Rep. 1066. 


#. INTOXICATING LIQUORS—Sunday Laws.—An ordi- 
nance making it a misdemeanor to sell, deal out, or 
give away malt, vinous, or other liquors on Sunday, or 
tokeep open on Sunday any place where liquors are 
sold, is violated by a proprietor of a saloon who in- 
yites others to his saloon on Sunday, unlocks the 
door,and admits them, and gives them beer, which 
which they drink therein.—JOHNSON V. MAYOR, ETC., 
or City OF CHATTANOOGA, Tenn., 36S. W. Rep. 1092, 


%. JUDGMENT — Collateral Attack—Insolvency.—An 
order of a probate court in Ohio, in a proceeding over 
Which it had fully acquired jurisdiction, finding that 
allthe creditors of an insolvent had assented to the 
taising of the assignment, cannot be collaterally im- 
peached.—STATE NAT. BANK OF MAYSVILLE V. ELLISON, 
0.8. 0. C. (Ohio), 75 Fed. Rep. 354. 

%. LANDLORD AND TENANT — Parol Lease.—Where 
parties orally agree that a lease shall be for three 
years, with the privilege of five, reserving a monthly 
Tent,and, after entry by the lessee, fail to execute a 
written lease, the tenancy is not from month to month, 
within Gen. St. § 2967 (which provides that a tenancy 
shallbe such where the lease !s by parol, a monthly 
Tentreserved, and time of termination not agreed on), 
but is a tenancy at will. — CORBETT Vv. COCHRANE, 
Conn., 35 Atl. Rep. 509. 

0. LIBEL — Presumption of Malice. — Untrue state- 
Ments of facts which upon their face are calculated to 
injore and defame the character of an individual being 
libelous per se, the law presumes malice from their 
publication.— MATTSON V. ALBERT, Tenn., 36 8S. W. 
Rep. 1090. 

4, LIMITATION OF ACTIONS—Suspension of Statute.— 
The commencement of an action in a court not having 
jurisdiction to try it does not suspend the running of 
the statute of limitations under the provision of Mill. 
#V. Code, § 3449, that if an action is commenced 
Within the time limited, but judgment is rendered 
against the plaintiff on any grounds not concluding 
hisright of action, he may bring a new action within a 
Year thereafter.-_SWEET V. CHATTANOOGA ELECTRIC 
Ugur Co., Tenn., 36 8. W. Rep. 1090. 

®, Manpamus—Practice.—When a plaintiff has shown 

If entitled to a mandamus to compel the levy and 

Collection of taxes by a county to pay a judgment 





against it, he is entitled to one which will set in mo- 
tion all the necessary machinery, including the action 
of an assessor and collector, required to be taken af 
ter the levy of the tax by the county court, although 
no demand has been made on such officers to perform 
the acts so required.—MARION COUNTY V. COLER, U. 8. 
C. C. of App., 75 Fed. Rep. 352. 

43. MASTER AND SERVANT — Fellow-servants—Negli- 
gence.—The engineer and fireman of a shifting train 
are fellow-servants of the conductor, who, while at- 
tempting to act as brakeman, is injured by their negli- 
gence.—ECKLES’ ADMX. Vv. NORFOLK & W. R. Co., Va., 
25S. E. Rep. 545. 

44, MECHANIC’S LIEN—Property of Married Woman. 
—Under St. Ky. § 2479 (referring to the mechanic’s lien 
law), which provides that ‘‘the provisions of the pre- 
ceding sections shall apply to and be enforced against 
a married woman and property owned by her, if the 
service or labor was performed, or the materials fur- 
nished under a written contract signed by her,” she 
cannot be charged, without a written contract, by the 
fact that she acquiesced in the erection of a building 
on her property, and gave directions about its con- 
struction.—WEBSTER V. TATTERSHALL, Ky., 36 8. W. 
Rep. 1126. 

45. MECHANIC’S LIEN—Reputed Owner of Premises.— 
Though one states, in his claim of lien, that a certain 
person is owner and reputed owner of the premises, 
his lien is not impaired by proof that such person was 
the reputed owner only.—KELLY Vv. LEMBERGER, Cal., 
46 Pac. Rep. 3. 

46. MORTGAGE—Limitation — Merger.—A trust deed 
creating an express and not an implied lien, an action 
to foreclose it may be maintained, though an action 
for personal judgment on the notes thereby secured is 
barred by limitation.—IRVINE Vv. SHRUM, Tenn., 386 8. 
W. Rep. 1089. 


47. MORTGAGES—Limitations.—An action to recover 
a penalty for failing to discharge of record a mortgage 
which had been fully paid and satisfied cannot be 
maintained until a demand for such discharge has 
been made, and it can only be brought within one year 
after the cause of action accrues; but, where no de- 
mand is made until more than one year after a de- 
mand should have been made, the action to recover 
the penalty is barred by the statute of limitations.— 
TRAVELERS’ INS. CO. v. STUCKI, Kan., 46 Pac. Rep. 42. 


48. MUNICIPAL CORPORATIONS—Health Regulations.— 
Sp. Acts 1895, p. 532, § 41, authorizing the city of Bridge- 
port to make ordinances to license “petty grocers, 
hucksters and common victualers,” and for all other 
subjects that shall be deemed necessary for the pres- 
ervation of the health of the citizens, does not author- 
ize the city to require regular milkmen to be licensed. 
—STATE V. SMITH, Conn., 35 Afl. Rep. 506. 


49. MUNICIPAL CORPORATION—Issue of Bonds.—Const. 
§ 147, requiring elections to be by secret official ballot, 
declares that the word “election” shall include the de- 
cisions of questions submitted to the voters, as well 
as the choice of officers by them. Section 148 provides 
that not more than one election in each year shall be 
held in any town, county, etc., except as otherwise 
provided in the constitution, and that all elections of 
State and municipal officers shall be held on the first 
Tuesday after the first Monday in November: Held, 
that the question of issuing municipal bonds in ex- 
cess of the yearly revenue must be submittted to the 
voters at the general election in November, there be- 
ing no special provision to the contrary.—BELKNAP V. 
City OF LOUISVILLE, Ky., 36 8. W. Rep. 1118. 


50. NEGLIGENCE—Proximate Cause.—A shipper, hav- 
ing put cattle for shipment in a stock pen provided by 
the carrier for the purpose, was fixing the gate thereof 
(which the carrier had negligently permitted to re- 
main out of repair),to prevent escape of the cattle, 
when they, being frightened by a passing train, broke 
through the gate, which they could not have done but 
for its defective condition, injuring themselves and 
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him: Held, that the negligence in permitting the 
gate to remain out of repair was the proximate cause 
of the injuries.—Trxas & P. Ry. Co. v. BIGHAM, Tex., 
86S. W. Rep. 1111. 

51. NEGOTIABLE INSTRUMENT—Accommodation Note 
—Pledge.—Where a note indorsed by the payee for ac- 
commodation of the maker is pledged by the maker, 
without consent of the indorser, as collateral to his 
own note for the same amount, given at the same 
time, and payable at the same time, a renewal of the 
principal note without the consent of the indorser of 
the collateral note releases him from liability.—STATE 
Sav. BANK V. BAKER, Va., 25S. E. Rep. 550. 

52. NEGOTI.\BLE INSTRUMENT — Notes — Bona Fide 
Holder.—H, a mining expert, had for several years 
bought furnaces of plaintiffs, and sold them to others 
in connection with an apparatus of his for smelting 
ores. Plaintiffs did not give him credit, but required 
either cash or took the note of one buying from H di- 
rectly tothemselves: Held, that defendant’s note so 
taken by plaintiffs, on such a purchase being made by 
defendant of H, was not taken in* payment of a pre- 
existing debt of H to plaintiffs.—BLUE SPRINGS MIN. 
Co. v. MCILVEIN, Tenn., 368. W. Rep. 1094. 

538. NEGOTIABLE INSTRUMENT—Note—Usurious Agree- 
ment for Extension.—An agreement between the 
payee and principal on a note for its extension on pay- 
ment of usurious interest is without legal considera- 
tion, is not enforceable, and, does not release sureties 
on the note from liability. —-MCKamMy v. MCNABE, 
Tenn., 36S. W. Rep. 1091. 

54. INSURANCE.—Sewage discharged into a stream, 
though sterilized and rendered colorless and appar- 
ently inoxious of itself, may become a nuisance, and 
its further discharge into the stream may be enjoined, 
when, by reason of its combination with other sub- 
stances in the stream, it become noxious and pollutes 
the waters, though the other substances were wrong- 
fully deposited in the stream by others than the de- 
fendant.—MORGAN Vv. CITY OF DANBURY, Conn., 35 Atl. 
Rep. 499. 

55. PARTSERSHIP—Joint Stock Company—Attempt to 
Incorporate.—Members of a joint stock company pro- 
cured the passage by the legislature of an act incorpo- 
rating acompany with themselves as incorporators, 
and under a name similar to that of the joint stock 
company, With the intention of changing it into a cor. 
poration. The stockholders voted to accept the act, 
but no stock was issued by the corporation, no prop- 
erty was transferred to it, nor was any meeting ever 
held for the election of officers, but the company con- 
tinued to do business as before: Held, that the joint 
stock company did not become a corporation.—WILLIS 
Vv. CHAPMAN, Vt., 35 Atl. Rep. 450. 

56. PLEADING—Fraud — Usury. — Where fraud is 
charged ina bill as a ground for an injunction, the 
facts relied on to constitute the fraud must be stated. 
—DICKERSON V. BANKERS’ LOAN & INVESTMENT CO., Va., 
25S. E. Rep. 548. 

57. RAILROAD COMPANIES — Assault by Servant.—If 
one who had purchased a railroad ticket, intending to 
take a train about to arrive, but who failed to do so 
because he did not succeed in getting his baggage 
checked in time to be placed on that train, left the 
premises of the railroad company, and registeredfat an 
hotel, intending to take atrainto his destination the 
next morning, and afterwards, on the day he pur- 
chased the ticket, returned to the station to make in- 
quiries about, or arrange for the storage or checking 
of, his baggage, he was not at that time a “‘passenger,”’ 
but nevertheless had the right to go tothe station for 
the purpose stated, and, if he conducted himself prop- 
erly was entitled to respectful treatment from, and 
immunity from an unlawful assault by, the agent 
while engaged in transacting with him the business 
mentioned; and such an assault would, under such 
circumstances, give a right of action against the com- 
pany.—GEORGIA RAILROAD & BANKING CO. Vv. RICH- 
MOND, Ga., 258. E. Rep. 565. 





58. RAILROAD COMPANY —JInjury to Tresp 
Plaintiff, being a trespasser on the right of wayof® 
fendant’s railroad at a point where there was DO pub. 
lic crossing, while under the influence of liquor, mg 
down on the end of across-tie beside the track, aq 
fell aleep, and, while so sitting, was struck by a 
ing train, and injured. No negligence was shown 
the part of those in charge of the train after the play 
iff was discovered: Held that, in an action to reg 
damages for the injury, a verdict for defendant 
properly directed.—EMBRY V. LOUISVILLE & N. R. (, 
Ky., 368. W. Rep. 1123. 


59. RECEIVERS—Appointment.—The appointment 
a receiver rests in the sound discretion of the eg 
and such an appointment will not be disturbed ong 
peal, when made ona bill by acreditor charging thy 
the defendant debtors had conveyed their property 
cluding a large mercantile establishment, on at 
for the purpose of defrauding their creditors, as 
known to the trustee, which allegations were notée 
nied by either the debtors or the trustee.—Lrigy, 
COMMERCIAL NAT. BANK, Va., 25S. E. Rep. 547. 


60. SALE — Conditional Sale — Title.—Where 
were sold for cash, to be paid for on delivery, the 
payment of the price being a condition precedent 
the sale, the mere fact that the buyer obtained po 
sion did not operate to pass the title to him; and, 
withstanding such possession, the title remained 
the seller, the purchase money not having been paid, 
—BERGAN V. MAGNUS, Ga., 25S. E. Rep. 570. 


61. SEAL.—The requirement of Rev. St. § 182, thats 
commissioner of deeds for Wisconsin in another Sta 
shall have a seal of office, by which his official ay 
shall be authenticated, is not complied with by them 
ofa seal which does not contain the name of the State, | 
but in which the space for such name is left blank, amt 
in the impression the word “Wisconsin” is written 
such space with a pen.—OELBERMAN V. IDE, Wis.,# 
N. W. Rep. 393. ; 


62. SPECIFIC PERFORMANCE — Laches.—The speeilit” 
performance of a contract for the sale of land isnot 
matter of right in either party, but the right to sud 
performance rests in the sound, reasonable discretion 
of acourt of equity.—AsIa v. HIsER, Fla., 20 South. 
Rep. 796. 

63. TRUSTS — Establishment by Parol.—In the a 
sence of proper pleadings and parties, parol evidente 
is inadmissible to ingraft a trust upon an absolvteanl 
unconditional deed.—JARRETT V. WALLACE, Ga.,3& 
E. Rep. 577. 

64. VENDOR AND PURCHASER—False Representations. 
—A statement by a vendor of lots to a purchaser, thit 
pipes would be laid to the property connecting with® 
system of water-works, is not a representation ofa 
fact which will authorize a rescission of the sale on tt 
ground of false representations.—MOoRE V. BARse 
DALE, Va., 25S. E. Rep. 529. 

65. WATER AND WaTER CouRSsES—Appropriation {ot 
Irrigation.—The right of one who has appropriated 
water for the purpose of irrigating his land is not it- 
terfered with by a subsequent appropriation by 
other for mining purposes, at a point further up the 
stream, unless such use impairs the value of the wate 
to the prior appropriator for the particular purpose of 
his appropriation, ‘namely, that of irrigation.—MoF 
TANA CO. V. GEHRING, U. 8. C. C. of App., 7 Fed. Rep: 
384. 

66. WATER AND WATER CoursEs—Appropriation and 
Abandonment.—Abandonment by the appropriator 
a water course or ditch, where the non-user has €® 
less than five years, occurs under the California stat 
ute (Civ. Code, §§ 1410, 1411), only when there is a col 
currence of act and intent. Yielding up of po 
and non-user are evidence of abandonment, but this 






























































evidence may be rebutted by showing that there Wa” 


no intention to abandon. — INTEGRAL QuicKstLyat 
MIN. CO. V. ALTOONA QUICKSILVER MIN. 00., 0.5 
of App., 75 Fed. Rep. 379. : 
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